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Reference Books on the Constitution 


RESIDEN CHESTER I. LONG of the 

American Bar Association has appointed a 
special committee to prepare a list of books on the 
Constitutio1 h will be useful for reference to 
students prepa! o ft take part in high school, col- 
lege and other oratorical contests as well as to any- 
one who is int ted in the subject. The members 
of this committee are H Dumont Smith, 
Hutchinson, Kat - Major Edgar B. Tolman, 30 
N. La Salle St., Chicago; and Prof. Ernest Freund, 
University of Chicago, Chicago, III Publishers 
who wish their blications considered in this con- 
nection are invited to address the committee. The 
members wil be glad to receive suggestions 
from any quart is to books suitable for inclusion 


in the list 


Soliciting Law Business 


ims Clevelai Bar Association has distributed 
a pamphlet igned by its President, Hon. 


Newton D. Baker, warning the public of that city 
against the tivities of “individuals, agencies and 
sometimes la ;” who are soliciting claims and 
uwsuits and are endeavoring to secure contracts 
f employment to represent persons who are likely 
to be plaintifi r defendants in lawsuits that are 
to be brought his solicitation,” the pamphlet 
adds, “also relat to law business that may not be 
he subject « geatior Very often those who do 
the soliciting paid employees of undisclosed 
rincipals at ften persons whom no con- 
fidence can just be placed. Many complaints 
rising out of these practices are received by the 
Bar Associ 
“The law 1 profession with well defined obli- 
gations uj ts members. Good lawyers, that is, 
men of character and ability, live up to the rules of 


149 





their profession, and according to these rules they 
are forbidden to attempt to procure law business, 
in cases not warranted by personal relationship, 
through solicitation or advertising or by offering 
to divide fees or pay commissions to others who 
do solicit and procure business. . . . 

‘The Bar 
zens who may read this address and who have 


Association, therefore, advises citi- 
either been injured, or who have some other claim, 
to resist all who solicit their business or approach 
them indirectly through importunate friends, fra- 
The mere fact that a 
man solicits your business either as a lawyer or as 


ternal associations or others. 


a representative of a lawyer throws suspicion upon 
his ability to transact it properly.” 
Special Conference on Bar Organization 

HE special meeting of the Conference of Bar 

Association Delegates to be held in Washington 
on April 28 promises to bring together a large body 
of delegates representing state and local bar as- 
sociations in all parts of the country. Since the 
meeting is called for the purpose of discussing and 
promoting the movement for integrating the bars 
of the several states, either by statute or by rule of 
the Supreme Court, it is desirable that associations 
be represented by members who are interested in 
If the delegates 
happen also to be members of the American Law 


at least some phase of this subject. 
Institute, which holds its annual meeting on the 
two succeeding days there will be a very strong 
assurance that they will attend. 

The committee of the Conference and special 
committee of the American Bar Association charged 
with making arrangements for the meeting are co- 
operating with the American Law Institute in re- 
Delegates not 
members of the Institute are being invited to attend 


spect to interchange of courtesies 
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Unique Tribunal 


ehtful article on “The 
1925, issue « 


i the Journal, by Judge Pi Crabités of the Mix 

. Tribunals of Egypt, will be rested in knowing 

i that this unique judicial organization, of which 

{ Judge ( rabite $ is a dist lishe | part celebrated 
its fiftieth anniversary February 28. This int 
national court at present ixty-four judge 

i} whom forty-two are foreigners and twenty-tw 
Eyptians There are tl urts of first instance 
and one court of appe e this institutt 
was created, foreign: ( it be sued for debt 
or tried for crime in Egypt, except before their con 
suls and according to tl of their countries 
At present the Mixed Tri have jurisdiction of 
suits between foreigners d Egyptians and be 
tween foreigners of d itionalities The 
judicial languagé : ic, French, Italian and 
English. The treaty establishing these courts ex 
pired in 1881, but 3 rel ed at various intervals 
and extended for an indef e period in 1891, an 
they may now be regarded having won for then 
selves a permanent pla e American judges on 
the Mixed Tribunals are Y. Brinton of Penn 
sylvania, Pierre Crabités of | isiana and Robert | 
Henry of the District . 4 | bia 

The Expert Witness Problem 
HE extreme importance reform in th utter 
ta expert testimony Is r¢ ected in the port ot 
the special committee of the Cleveland Bar Ass« 
ciation, recently submitt ni lopted by that 
association on January 12 resent year. This 
committee has been studying the questi in cor 
nection with a special « e¢ the Acade1 of 
Medicine and of the H thic Me dical Society 
of Cleveland The committee’s report, however 
does not limit itself to 1 | testimony, but deals 
with the general subject of expert witnesses 
It reviews the Ol] titut al and statu 

tory provisions on the t, quotes the ious 
proposals which are re ( by Mr. Wig e in 
his work on Evidens 1 concludes its discussion 

i by submitting four tentativ: ls for legislative con 

sideration, thus affordi it body an opportunity 
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Delaware Corporations 


Assistance to Lawyers in Organization—Maintenance 
of Statutory Local Office—Full! and 
Complete Service. 


Digest of Delaware Corporation Laws—Pamphlet on 
Stock Without Par Value free to Lawyers on request 
—Also Forms for Organizing Corporations. 





The Best Book on Delaware Corporation Law 


DELAWARE CORPORATIONS AND 
RECEIVERSHIPS 


(Second Edition, 1925) 
by Josiah Marvel 


Full text of law, annotated with all decisions, 
Statutory and Case Law and Rules of Court 
Governing Receiverships of Delaware Corpora- 
tions. Also Forms for organizing Delaware 
Corporations. 


Price $3.00 Postpaid 


Cloth bound 268 pages 











CORPORATION SERVICE COMPANY 


Equitable Puildiag Wilmington, Delaware Tel. Wilmington 132 
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inder the rul evidence might be made to oral 
testimony, a! examined and cross-examined.” 

The seco1 raft is of a I providing for and 
regulating the use of expert witnesses in both civil 
ind criminal cas¢ Che third is limited to its effect 
in civil cases and the fourth is limited in its 
scope to criminal cases. All three follow the general 
lines suggeste ve, with modifications suited to 
scope of subject and possible legislative attitude. 
The fourth vhich is the second relating to 
criminal cas¢ nly, excepts from its scope cases 
where insat ided. The committee expresses 
the opinion that the legislature undoubtedly has the 
power to de h the question, and it urges that 
this power! be exercised. The report is signed by 
Paul Howla: hairman; Herman J. Nord, John A 
line and C. A. Nyman 


Progress of Zoning 


HE mu ilities of the country continue in in- 
creasing number to resort to zoning, according 
to a report issued on January 1, 1926, by the Divi 
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sion of Build Housing of Department of 
Commerce. Some of the ordinances are more com- 
prehensiv« thers and regulate the use, height 
and area buildings During the past year, 
the report sl] New York, Massachusetts, Penn- 
sylvania and | irnia have shown the greatest DameWolfe &Co. 
activity in this respect, but oe other states 100 Broadway, New York 
report the ad yn of zoning ordinances by various CORSHETIENS RESRAASRRATIONS 
municipalities Denver, | olo is the largest of the 
municipalities mentioned in the report 
Our Ambition—to be YOUR Bookseller 


New 1926 Books 


Newspapers 
Not a law nderstandiz f newspapers from the in 
side is of re tance to lawyers “What's the News” by Harper 
Leech and J l ter 2) years’ work for big newspapers 


Get wise as to the ene aa the Public $2.90 
Conditional Sales 
Is a chief s _ Instalment Salse by W. A. Egtrich, one of the 
Co-ops editorial staf 4 work ~ all topics involved in the 
title. Larg 600 pages Price $15.00 
Specific Performance 
3rd edit Prof. John Norton Pomeroy’s admirable treatise; much 
enlarged 5 s now deceased, and his assistant $15.00 


" Banks and Banking 
f Paton’s Digest of Gyeiene. Ar 


New edit swering thousands of 





questions fire banks all the country. Very much 
used in law off imes $20.00 
Wills 

Gew Seco Page on Wills by the author, W. H. Page 

ow in tw s $20.00 
Prohibition 

Prohibition and Industrial Re cmedg by G. C. Thorpe. Has as an ap 

pendix a digest »h r tate and federal, prepared 

by the [er r f | mes 0 $12.00 

Search and oon y Cort bar. Has had large and 

success! expe e nm Lg Covers all search and 

seizure nm aly part $10.00 

Kelly’s Digest of Prohibition Coane weet $7.50 

Bender’s Annual Digest of Prohibition Cases, for 1925 $5.00 
Bankruptcy 

Black on Bankruptcy, very much enlarged and rewritten. 1 vol...$20.00 

Collier on Bankruptcy, including 1926 suppl. in 1 vol $20.00 

emington on Bankruptcy, s supplement for each volume. Price 

of the set ymplete to date $50.00 

Negotiable Instruments 
New edit Brannan’s Negotiable Instruments $5.00 
Federal Practice 
New edit {f Rose’s Jurisdiction and Procedure, Federal courts.$10.00 
income Tax Procedure 

Montgomery’s Manual for 1926, 2 volumes, with 1926 Act $18.00 
Cenpesetions 

Corporation Manual for 1926.......... $20.00 

Prices include delivery. Your or dove will have prompt attention. 


Cones J. a Law Bookseller 
. Clark St., Chicago 











1926 SUPPLEMENT 
TO 


PARKS ANNOTATED GEORGIA CODE 


In Press 








Inclusive of 1925 Laws and 
Annotated to Jan. Ist, 1926 


Pre-publication Price, $25.00 Delivered 


Published and For Sale 

by 
THE HARRISON COMPANY 
LAW BOOK PUBLISHERS 


2-44 E. Hunter St. Atlanta, Georgia 
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BECAUSE 


OF 


AN OVERWHELMING DEMAND 
FROM LAW SCHOOL INSTRUCTORS 
FROM ALL PARTS OF THE COUNTRY 


WE ARE PUBLISHING 


SELECTIONS FROM 


WILLISTON ON CONTRACTS 


RLUUSLLAELAL 














OUTTA [SUTTON HT 


IN ONE LARGE VOLUME 


Of over 2500 pages—Price $15.00 


This volume contains volumes one and two complete and 
a chapter from volume three of Professor Williston’s Great 
Treatise on Contracts—printed on thin paper, without change 
or abridgment, from the original plates. 


WILLISTON ON CoNTRACTs in five volumes for $50.00 is 
too heavy, financially, and too voluminous for the average 


law student’s requirements. 


It was in the effort to make this great legal classic avail 
able for the law school men that the present volume was 


planned. 

It is now ready. Are you ready to adopt it? Your 
students will never regret this splendid opportunity to read 
“WILLISTON” if you will lead the way. 





+ BAKER, VOORHIS & CO. 
45 JOHN ST.~ ~ ~ NEW YORK 





























THE LAY TRADITION OF THE LAWYER’ 


In Origin the 
Which Began in Twelfth Century 


1 


dition Finds Fertile S 


raditional Attitude Was an Incident of Disputes Between Theology and Law 
-Grounds of Protestant Animosity—Clerical Tra- 
in Early American Conditions—Later Rivalries and the 


Struggle for Leadership 


By 
the Lax 


ENTLI N, I really hoped your presiding 
( omeet roing to give me some sort ot a 

subi e | S¢ moment \ sub 
ject has cert intages always like to have 
a subject upor printed progt It enables me 
to attach 1 ffhand thought ymething. It re 
minds me iy Chauncey Depew used to do 
When o1 oral vitl ubject mentioned on 
the card he 1 to ari mpressively, take off 
those well-k1 eve glasses his suspended by a 
black « bout hi leliberately and say: 
“Mr. Toast rand gentlemen, | invite your spe- 
cial attention to the subject which has been assigned 
to me upon t I | shall not have occasion to 
reter to it ag 

l had hoy might have subject; for that 
would suggest mething as a point of departure 
for the me gs that one is likely to indulge in 
under sucl mstances r that at least would 
enable me t F int t s \ 

When | t the meeting of the American 
Bar Associat Londot ummer before last, | 
took a not to ¢ er to Holland, and | was at 
Harwich |! y baggag« sted, as they say 
in that part vorld, to g he Hook of Hol- 
land Che rrar’ thoroughgoing 
Cockne vit utiful Cockne iccent, and when 
he had paste aggage suitably he turned to me 
and said, “Ar¢ 1 going to dye ir?” Well, that 
was rather startling. I said Oh, ves, when my 
time come t s | rn to look startled 
Finally it rre to me vhat he meant, and 
I said, “Ol im going today Then he ex 
plained that icans were a bit disconcerting. 
He said t 1s a young American in ‘ere yes- 
terday, a! . goin’ over t the ‘Ook of ’Ol- 
land like sit \n’ wen I asked ‘im ‘w’at 
class, sir’ red, ‘Prince 1918." ” 

Ni en | come back to this, my native 
meridian, that n\ ne were to say to me “wat 
state, si! d certainly, not merely tonight, 
but for ma ights to c the influence of 
this gather arted trom m«¢ as | suppose it 
must—lI s| ert “Nebraska,” and 
might eve get myself and say “Kansas.” 

This mort is I listened to the very interesting 
discussion that s had by the gentleman from Ar 
kansas Cit s it Arkansaw ), it occurred to me 
that I might to you about that lay opinion of 
the lawye h | eferred; that lay tradition 
of the ( of the lawyer as 
some one v s to be distrusted, who deals in 

"A Kans State 

Ac 


) 
Re¢ ISCO! 


POUND 


School of Harvard l miversuy 


quirks and quibbles, as some one whose hand is 
likely to find its way into your pocket book if it is 
not trebly guarded. You all know this lay tradition 
as to the lawyer. One of the stories that has gone 
through endless variations since the eighteenth cen 
tury is the story of Sir John Strange, one of the 
great lawyers of that time. On his death bed he 
said to Lady Strange that he wanted his tombstone 
to read, “Here lies a lawyer and an honest man.” 
Of course she replied, we all know what she replied, 
“Why, that is Strange.” “Yes,” he said, “that is 
what everybody will say.” But they did not. When 
the monument was duly erected and the simple peo 
ple came there to look at it, the crowd looked at it 
and one scratched his head and said, “I should like 
to know why the devil they put those two fellows 
in the same grave.”’ 

You know the Irish dialect humorist always 
rhymes lawyer with trier. Mike Monahan says that 
it is the function “of the probate coort to see that 
ivry mimber of the bar gets a fair chanst at what 
the disaysed couldn’t take with him.” 

One could go on indefinitely with these stories. 
But the point for our purpose is that all of them 
can be derived from the twelfth century and that 
changes have been ringing upon them ever since. 

In its origin the traditional attitude toward the 
lawyer was an incident of the disputes between 
theology and law which began with the revival of 
the study of Roman law in the Italian Universities 
in the twelfth century. In part these disputes turned 
on ethical conceptions, and proceeded from clerical 
objections to litigation based on texts of Scripture 
Partly the basis was theological, since theology was 
challenged by a lay science of civil rights. But for 
the most part clerical jealousy of the rising profes- 
sion of non-clerical lawyers was the determining 
element. We must remember that at first the ad- 
ministration of justice, and the practice of advising 
litigants and of advocacy was in the hands of the 
clergy. Indeed, for a time, it seemed not unlikely 
that the universa! church courts and church law 
would carry the day against the local courts and the 
local law. Naturally, the clergy did not relinquish 
the practice of the law without a protest, and this 
protest could be made from the pulpit to credulous 
congregations in the name of religion and of sound 
morals 

Let me tell you a typical story of that period, 
and then pass on. It is a story you may read over 
and over again. Yves of Brittany was a great law- 
yer of the time. He was a man of such sanctity that 
he became a saint of the church. The lawyers peti- 
tioned the Pope that they might have a patron saint 












Because of the sanctity of Yves the Pope graciously 
consented, and the method of choosing the patron 
saint of the lawyers was to be to blindfold Yves and 
turn him loose in the nave of the Lateran to feel 
of the statues of the saint Che saint whose statue 
he embraced was to on saint of the law 
yers. Well, you know what happened—he came to 
the statue of Michael putting down Satan, and as 
in duty bound embraced the statue of Satan. Who 
but Satan could be the patron of a pernicious pro 
fession which was taking away from Brother Peter 
and Brother Bartholomew the chief source of their 
revenues? 

But in the economic development of Europe, 


— 


the exigencies of social progress so intrenched the 
lawyer that this tradition got rusty. People ac 
cepted lawyers along with the law. At the Refot 
mation, however, a new set of circumstances arose 
which led to the drawing of these mouldy stories 
out of their rusty recesses and putting them into 
service once more. 


At the Reformation theological objections to 
law and lawyers were about the only thing on which 
Roman Catholic and Reformer were agreed Che 


part which Roman Law had played in the Human 


ist movement, and the prominent part taken by the 
great French jurists of the sixteenth century in the 
Huguenot party easily led the pious Catholic to the 
conclusion that the lawyer was an enemy of re- 
ligion. “The more that one is a great jurist,” said 
one of the leaders of the party, “so much the more 
is he a bad Christian.” 

On the other hand, the authority which the 
lawyers conceded to the « law, and their uni 
versal ideas of law, smacked suspiciously of Catholt 
cism, and aroused the animosity of Protestants 


This animosity was again intensified by the distaste 


which Luther, as has happened in the case of other 
vigorous and impulsive personalities, felt for con- 
ventional rule, and for attempts to confine the 
course of justice and to coerce the will. He con 
ceived that the Christian needed no rules of law. 
His own conscience, the Scriptures and the guid 
ance of the Holy Spirit would put him in the right 
path. Hence Luther was never weary of declaiming 


against lawyers The tradition got its currency 
among the Protestant clergy of the next century 


through his writings 

Luther wrote and preached in a period of tran 
sition when the reception of Roman law on the 
Continent required a process of adjustment to the 
needs of a new world. lence his bitter epigrams 
were congenial to a people irritated by a legal situa 
tion not without parallel in the present, and gave 
rise to many popular sayings of similar import. Po 
litical jealousy due to the supplanting of the clergy 
by the lawyers in the conduct of the state, rein 
forced this tradition and handed it down. For, on 
the whole, down to the Reformation, the great off 
ces of state had been the perquisites of the clergy 
f government at 


1 the growing de 





Clergymen had shared the reins « 
most only with soldiers. And in al 
partments of governmental activity that had to do 
with the affairs of peace they had been supreme. 
When they found a new rival in the lawyer, and 
when this rival pushed them out of one after an 
other of the yreat fices of state, the pious clergy 
men could perceive clearly the peril to religion and 
lis ¢ inge involved. The bit 


good morals which t 


ter phrases with which the sermons of the period 
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abound were born of professional concern at the 
supersession of the clergy in the kingdoms of thi 
world by the rise of the legal profession, and thi 


natural disinctination of those who had been wot 
to lay down the law for both worlds t ynfine thei 
attention to the less immediately profitable and 11 
mediately rewarded calling of preparing tor 


world to come Some of these phrases, which 
gained currency in the seventeenth century, expres 
ideas which are the staple of modern denunciati 
yf the lawyer. 

In America the foregoing bit ustory was 


repeated in such a way as to give new vitality to the 


twelfth-century clerical tradition. The Protestant 
tradition averse to lawyers was strong in Colonial 
America. Cromwell had found, as he put it, that 
the sons of Zeruiah were too hard for him, and had 
retired from a single attempt to impose his ideas 
upon the English bar. This did not lead to a chat 
itable view of the profession o1 part of the 


Roundhead. Moreover, the Puritans before coming 


to America had had a sad experience of English 
judges and English lawyers at their w t in the 
politics-ridden courts of the Stuarts. The pamphlet 
literature of the Commonwealth teemed with at- 
tacks upon the legal profession. Apart from relig 





ious grounds, apart from belief in the individu 

conscience as the ultimate measure of conduct, the 
pious Puritan was naturally disposed to regard law 
as “a dark and knavish business, nd to regard 
lawyers as mischievous parasite ipon society In 


New England the clergy were supreme throughout 
the seventeenth centu Py. They conceived, as th 


non-lawyer usually does, that administration of jus 
tice was an easy matter requiring no special skill 
training or experience. They wer nfident that 
all that was needed for just and righteous govern 
ment of human relations might b« 1 in their 
own consciences and in the God. Where 
today the question is one of law es the proposed 
measure accord with the Constitut which is the 
supreme law of the land?—then the question was 
one of theology. They asked, does the measure ac 


cord with the word of God? 


A change came at about the the eight- 
There began to be a legal protes 


eenth century. 





sion he last quarter of the centu Sa the firm 
establishment of a system of courts By the be 
sinning of the nineteenth century executive justice 
and legislative justice, which ha evailed in the 
Colonial period, were definitely eded by judi 
cial justice Then followed the reception of the 
common law of England, and the rking over ot 
the old English case law and nglish statutes 
into a common law of America Che scepter of jus 
tice had passed once more from t rgyman t 
the lawyer 

How this change came about ear enough 
Increasing complexity demands 11 ising special 
zatior crude system of magist | justice whicl 
will suffice for a pioneer community will not suffice 
for the commercial and industrial community ot 
succeeding generations. With the development of 
society a scientific system of lav vas ine ble 
\s in the case of any other scie1 this involved 
specialized training and a class of professional ex 
ponents. As the need for law grt is the growing 
importance of security of acquisitions and security 
of transactions called for more certainty, and hence 
for greater detail of legal rule, the importance of 
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Tue Lay TRADITION OF THE LAWYER 
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in executive administration. That they have not 
he sees is due to the training and mental habits of 
the law yer. 

Thus the great professions of today find the 
lawyer, as it were, intrenched in state house and 
senate house. It is easy for them to persuade them- 
selves that this must be wrong. Confident that 
they, too, have the power to do great things for 
society if but the conduct of affairs is put in their 
hands, they think of the lawyer as barring the way 
to progress for selfish ends. 

Unless one perceives that a struggle of profes 
sions for leadership is involved, it is hard to unde 
stand the bitterness which learned scientists some 
times display in writing of the legal profession 
hese learned men are quite innocent of any notion 
of the economic and social forces that have put the 
lawyer where he is. What they do know is that 
they encounter him everywhere, and that he holds 
a position of vantage. Their minds are a fertile soil 
for the timeworn tradition, and they are quite ready 
to outdo even Luther. For example, an eminent 
alienist recently in answering a questionnaire sent 
out by the New York State Bar Association in 
preparation for reform of the doctrines of the crimi 
nal law with respect to insanity, thought it proper 
to answer that the real abuse was that the law as to 
insanity had been deliberately manufactured and 
was deliberately maintained to put money into the 
pockets of lawyers. Yet we all know that physi- 
cian and surgeon and alienist and neurologist, when 
their aid is sought in the administration of justice 
do not exactly serve God for naught. 

In its origin and in its continuance the tradi 
tion of which | have been speaking is but a tribute 
to the position of the lawyer in the community. Not 
is it likely permanently to impair that position. No 
reforms and no social programs that are likely to 
be achieved in such time as we may foresee will 
make it possible to do away with the public admin 
istration of justice. Nor is it likely that magistrates 
can ever be found to whom the royal power of ad 
ministrating justice without law may be safely en 
trusted. The call of the time is not for less train 
ing and less specialization on the part of those who 
have to do with the administration of justice, but 
for more. Moreover, whatever other ends develop, 
the administration of justice will remain the chief 
est end of government, and law will remain the 
chief agency by which it achieves its end. Hence 
from the necessity of the case those who expound, 
interpret and apply the law will always be men of 
mark, They will always be, if not in name, cer- 
tainly in substance, the leaders of the state. For 
these reasons they will always incur the jealousy 
f rival professions. When the tradition invented 
yy twelfth-century priests and monks is forgotten 
it will mean that anarchy or the millennium has ob 
viated the social need for law and government 


( 
} 
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Where the Journal Can Be Bought 
A list of the book and periodical stores in the various 
cities at which the American Bar Association Journal can 
be bought will be found on page 190 of this issue. Persons 
living in those cities are requested to address themselves to 
these establishments for current issues. 
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Successful Termination of 
Great English-Speaking 
Fisheries Claims 


Second General Arbitration « 
Nations—Important Legal Questions Involved—New Engl: 
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La 
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Secretar 


rican 


HE signing of the Locarno pacts, 

of numerous international debt 

the nation-wide movement for American parti 
cipation in the World Court culminating in the de 
bate on the Senate Resolution, and the international 
arbitral commissions sitting in Washington, have 
all tended to public attention methods 
for the amicable adjustment of international differ 
ences. 


ts, the pendency 


focus on 


This concentration of public interest on novel 


post-war issues, involving the initiation of extensive 


arbitral arrangements, has obscured somewhat the 
successful termination of the labors of the Amet 
ican-British Arbitration Tribunal This Tribunal 


a large docket of 
the United 
f an arbitral 


has completed its adjudication 
international pecuniary claims between 
States and Great Britain on the | 
plan formulated and placed in operation before the 
outbreak of the European War. This is the second 
general arbitration of pecuniary claims between the 
two great English speaking nations. The first gen 
eral arbitration was held under t Convention of 
February 8, 1853. The arbitral history of the two 
nations also includes arbitrations 
of boundaries and other special issues 

One of the casual advantages of these extensive 
arbitral relations, in add constituting a 
means of settling tr diplomatic issues, 


MSIS ¢ 


ne 
pe 


) 
t 


S¢ veral special 


a ition t 


rubles: née 


has been the gradual building up of a body of in 
ternational precedents which erve to block out 
certain uncharted areas in the international field 

Honorable Elihu Root in his recent article on 
the Codification of International Law (American 
Journal of International Law—October. 1923). 


stresses the importance of this ft 
tion as an essential | 


of 


inction arbitra 


art of any sound program fot 


the maintenance of world peacs In this respect 
a general arbitration with a large docket of inter 
national pecuniary claims frequently makes more 


of international 
adjudicating a 


extensive contributions to the body 
law than a 
single issue. 


irbitration in 


Spe Cl i] 


In view of this gradual growth of international 
law by a process of arbitral accretion, and in view 
of the increasing importance of arbitral law and 
procedure as lying at the basis of current regional 
settlements such the | no pacts, the work 
of this International ¢ t becomes increasing! 
significant. 

The American and Brit Claims Arbitration 


Tribunal was organized under the Convention 


| 
ol 


settlements, 


vuga Indian Claims- 


HOwaArp S. 
to 


Other Matters 


Lu ROY 
Trib 


{rbitration inal 


August 18, 1910, between the United States and 
Great Britain That Convention was negotiated 
and signed by Secretary of State Knox for the 
United States and by Ambassador Bryce for Great 





Britain, pursuant to a suggestion ginally 1 

by Secretary of State Hay in 1904 the arbitra 
tion of numerous outstanding pecuniary claims be 
tween the two Governments. This sugges W 


in reply to the persistent endeavors of th 


Ambassador at Washington to obtain from the 
United States some satisfaction for the alleged 
claims of certain British nationals arising from the 
unsuccessful Royalist attempt to overthrow the 


Republican Government in Hawaii 


1895 
The Convention of August 18, 1 
which the present Tribunal is constituted 


recognized the obligation arising from Article 38 
ot the Convention of October 18, 1907, for the Pa 


cific Settlement « 


f International Disputes, con 
cluded at the Second Hague Peace ¢ erence In 
Article 38 the signatories to this Hague Conven 
tion, including the United States and Great Britain. 
pledged themselves to the use of arbitration as the 
most effective and equitable means of settling dis 
putes which diplomacy had failed to solve Che 
present American-British Arbitration Tribunal is 
therefore, the child of the Sec nd Hague Confer 
ence 

The Convention contains certain features that 
distinguish it from most other claims conventions 
Che common form of claims conventi carries a 


jurisdictional clause in general terms, thereby lea\ 


ing to the commission the determination of the 
question of whether or not a particular claim falls 
within the jurisdiction as so defined In the 1910 
Convention (Art, I), however, the question of the 
claims to’ be submitted for adjudication was left 
open tor a period of four months subject to an 
enumeration and classification of particular claims 
It was provided that either party to the Conven 
tion might, within the four months period present 


to the other party such claims as it de to sub 


mit to arbitration. The claims so presented, upon 
agreement of the parties, were to be grouped in 
certain schedules. Moreover, the agreement of the 
United States to the schedules was subject to the 
advice and consent of the Senate. Great Britai1 


before agreeing to the inclusion 
any claim affecting the rights of a self-g 
lominion, 


Arnine 
IVOTTIIIN: 


reserved the right to obtain the con- 
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erested d 


currence t minion government. 
It was als ided that the schedules of claims as 
finally agreed upon should become binding when 
confirmed in exchange notes by the two gov 
ernments first and schedule, containing 
about 400 ims for submission to the Tribunal, 
was signed |] 91] The confirmation was 
effected by an exchange of notes on April 26, 1912. 

The S e of Claims as confirmed by the 
two gover ents embraced the following | four 
classes 

( Claims illeged denial in 
vhole rea erty rights 

Clas Claims base n the acts of the 
authoritie either Government in regard to the 
vessels ’ ils of the other Government, 
or fe t ed wrongful collection or receipt of 
customs dut r other charges by the authorities 

eit! ( nment 

Clas Claims ed damages to the 
property of either Government or its nationals, al 
leged to be ie to the operations of the military or 
naval the ther Government or to the 
ucts or negligence of the civil authorities of the 
other G ‘ ent 

( C lait é contracts between 
authoriti either ( é nent and the nationals 
of the é Gove ent The American and 

sritish | were ted separately under each 
rf the isses ; 

The Schedule of Claims as agreed upon in 
corporate tain Tern Submission These 
Terms were terpretative { the Jurisdiction to be 
exer the rs i i lirected the Trib 
unal 

l ecide first any question of Treaty Bar 
and to dis w any claim put forward by one party 
and alleged to be barred under the treaty by the 
other part the Tribunal should decide the claim 
was within the barring clause 

I] To nsider as one of the equities of any 

11m a nission of liability by the Government 
igains claim was put forward 

IT] nsider a e of the equities of any 
claim at ure on the irt of a claimant to ob- 
tain sati n through available legal remedies, 
but not sallow t any claim by applica 
tion of ene! rinciple f international law 
that the legal remedies must be exhausted as a 
condit ecedent to the validity of the claim. 

I\ iclude in awards interest at 4% pet 
innum from the date when a claim was brought to 
the é the adverse party to the date of the 
confirmat f the schedule, if such allowance of 
interest | be regarded as equitable. 

rl nal was ganized and held its first 
meeting Vashinetor May, 1913, in accordance 
with At 6 of the Convention. Mr. Chandler P 
(Anders Ss app ed arbitrator for the United 
States Sir Charles Fitzpatrick, G. C. M. G., at 
that time Chief Justice of Canada, and an eminent 
Canadiat urist, was inted as arbitrator for 
Great Britair The two national arbitrators then 
selected the well-known French jurist, M. Henri 
f'romageot as umpire 

At urned meeting of the Tribunal was held 

2) Canada, in June, 1913. The next meet- 
ing Ww ld in Washington, March-May, 1914, 
afte rdjor ent was taken to meet 
i] y, 1914 The outbreak of the Euro- 
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pean War involved a suspension of the activities 
of the Tribunal. By an agreement between the two 
Governments the Umpire handed down awards at 
Paris on December 18, 1920, in four claims which 
had been previously argued. The Tribunal also 
assembled in November, 1921, at Washington, for 
a brief session to consider pending awards. 

The first post-war session of the Tribunal for 
the argument of claims was held in London, Oc 
tober, 1923, to January, 1924. At this time there 
was a change in the personnel of the national arbi 
trators. Mr. E. A. Mitchell Innes, K. C., C. B. E., 
acted as British Arbitrator and Honorable Robert 
EK. Olds, recently appointed Assistant Secretary of 
State, acted as the American Arbitrator. 


\t the next session of the Tribunal, held in 
March , 1925, at Washington, the change in the 


original personnel became complete with the as- 
sumption of the Presidency by Senator Alfred 
Nerincx of Belgium, Secretary of the Institute of 
International Law, in place of M. Fromageot, and 
the resumption of the duties of British Arbitrator 
by Sir Charles Fitzpatrick. 

\t the recent and final session of the Tribunal, 
Senator Nerincx, of Belgium, again acted as Presi- 
dent, Sir Charles Fitzpatrick, of Canada, continued 
as the British Arbitrator, and Honorable 
Pound, Dean of the Harvard Law School, served 
as the American Arbitrator. 

The British Empire was represented before the 
Tribunal by Mr. Montague Shearman, as acting 
\gent and Counsel; while Honorable Fred K. Niel- 
sen, former Solicitor of the Department of State, 
\gent and Chief Counsel for the United 
States. Mr. Moreine represented the Colony of 
New Foundland in the Fisheries claims and Mr. 
Christopher C. Robinson acted as counsel for Great 
Britain and the Dominion of Canada in pressing the 
Cayuga Indian claim. The Joint Secretariat con- 
sisted of Mr. J. C. Thomson, of the British Embassy 
staff, and Mr. Howard S, LeRoy, formerly an as- 
sistant solicitor of the Department of State. 

Before resuming its labors at the final session 
on October 26th, the Tribunal paid its respects to 
the President of the United States and to the Sec- 
retary of State. 

The daily sessions of the Tribunal were held 
in the Reception Room of the new United States 
Chamber of Commerce Building, at the corner of 
Connecticut avenue and H street, Washington, D. 
C, This beautiful and dignified building, on his- 
toric Lafayette Square, opposite the White House, 
afforded admirably appointed facilities for an inter- 
national court. 

The first group of claims heard by the Tribunal 
the Newfoundland Fisheries Claims. These 
were claims made by the United States against 
Great Britain on behalf of certain nationals of the 
United States, most of whom were fishermen from 
Gloucester, Massachusetts. These claims, relatively 
small in the aggregate, had their origin in the last 
decades of the last century. They involved an in- 
terpretation of certain treaty rights growing out 
of the Treaty of 1818 between the United States 
and Great Britain, granting to inhabitants of the 
United States the right to take fish on the Western 
or Treaty Coast of Newfoundland, together with 
certain privileges essential to the exercise of the 
right of fishery. The fishing rights granted under 
this treaty were the subject of international inter- 


Rx scoe 


acted as 


Was 
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Atlanti 
Hague in 1907 


arbitral trib 


pretation and adjudication by the North 
Coast Fisheries Arbitration at The 
One of the questions de 
unal was the affirmative right 
United States to 
Newfoundland 
who were not United 


ided y tnat 


take fish on the treaty 
ment of 


States inhabitants. The cus 


by the fishermen 


tom had grown up from Gloucester fishing schoon 
ers going to the herri io fishe the treaty coast 


of Newfoundland with skeleton or navi 
On arrival in the fishing waters, the schooners 
would supplement their crews and 
expert native Newfour the fishermen to 
actually catch the herring [his practice was re 
sented by the Government of the Colony of New 
foundland and it passed certain legislation tending 
to nullify or to greatly narrow the American right 
of fishery as thus practiced. It was the contention 
of the United States Tribunal 
that the practice of using the Newfound 
landers involved merely a contract of employment 
within the treaty rights as construed by the North 
Atlantic Coast Fisheries Arbitration 
Newfoundland and Great Britain contended that 
the catching of herring under this practice was not 
an employment of Newfoundland fishermen, but a 
purchase of herring from Newfoundland fishermen, 
constituting an exercise of commercial privileges 
rather than an exercise of Treaty right of fish 
ery ; and that the collection of duties by the Colonial 
Customs officers wa ingement of the 
\merican treaty right 

The Tribunal 
the Cunningham & Thompson ( 
sentative of the first class of fi 
ported the construction of Great 
point. 

In the second class of cl 


gating crews 
would use the 


idlanders as 


before 


present 


native 


Counsel fot 


s not an inf1 
n its decision in the claim of 
ympany, as repre- 
ry claims, sup 
Britain on this 


of the Newfound 


land fishery group, the Sarah B. Putnam and the 
Thomas F. Bayard, involving an interference by 
the colonial authorities with the exercise of certain 


treaty rights incidental to t 
fishery, such as the 
take water, the Tribunal found in 
United States 

suffered | 


\merican right of 
right to make repairs and to 
favor of the 
and made awards for the damages 


1 
\ meri in Claimants. 


by the 


In fixing the quantum of damages in these 
claims the Tribunal adhered to the doctrine of the 
probable catch. This doctrine, which has been fre 
quently recognized by thi ind other arbitral 


1 


tribunals, is peculiar to the fisheries 
a measure of damages based on the 
which would have been made the fishing voy 
age not been the subject of wrongful in 
or frustration. It is probable that the hi 
the Tribunal on this point represents the weight 
of arbitral authority 


and involves 


probable catch 


The second m yor group t claims argued be 
fore the Tribunal was the Hawaiian group. Thes¢ 
claims were pressed by Great Britain against the 
United States t btain satisfaction on behalf of 


certain alleged British nationals who had been im 
prisoned by the authoriti f the 
Hawaii in 
the Royalist revolt against the Republic of Hawaii 

In the regular order of argument. Brit 
ain, as the 
opened by 
forth in its Memorial and the s 
Mr. Nielsen, agent and counsel for t 


Republic 
1895, on the unsuccessful termination of 


P , 
complaining rover4rt 


attempting to establish its case as set 
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inhabitants of the 


coast ol 


States, prior to the hearing of thes: 
with the Joint Secretariat a prelimi: 
questing that the claims should bs 
the ground that the British Mem 

out a case against the United States 
decided that counsel for the United St 
heard first in support of this moti 
ment of this motion counsel contend: 

1. That the United States cot 
liable for any of the alleged wrong 
of state succession. 

2. That the claimants had n ( 
be British nationals and, therefore 
titled to the protection of the Britis 

Counsel for the British Governm«e 
to the further argument of the « 
liminary motion on the ground that 
regular order of argument, and dey 
right of opening the argument and t 
of establishing its position The 
directed, that, in the interest of expedit 
ing of the claims, argument woul 
on the fundamental question of the 
United States under international! 
by the Hawaiian Government prior 
tion of Hawaii by the United State 
this question argument would be 
regular order, giving counsel for Great 
opportunity to open the argument l 
also directed that in the event of 


] 


favor of liability, argument would 


on the grounds 
questi as damages. 


\fter hearing argument 


ms such 





liability, through state successi 
disposed f the w iole grouy of cl 
in favor of the United State 
making this decision felt const 
decision in Claim No. 30. the | 
claim, heat I London at a | 
the Tribunal Che Brown case 
vanced by the United States on 


States citizen against Great Brit 


contract by the South African R 


its conquest by Great 


Great Britain did 


Britain 


not succeed ti 





of nationality and 


1 


| ; 


result of tl innexation of the Sor \ 
public. The Tribunal in its decisi t 
ian claims rejected the contenti 
Great Britain that the Brown clair 
tinguished f 1 the Hawaiian clai t 
that in the ] n claim the Briti 
South Africa was by conquest, wl 
cessiol the U ited States i I 
peaceful annexatior In its decisi 
the ’ bunal said 
( issu C 
. ‘ liability de e ¢ 
cessior te to the Q 
¢ CXCE We t K r 
The third group of claims he 
nal was the Philippine group. The 
of these cl s nd the first to 
Iloilo clai mprising 18 separate 
claims were lvanced by Great B 
United States on behalf of certain | 
residing at I] » on the Island 
Philippines g the Spanish-A 
They arose t of the burning of 


oge . ° 
llippine insurgents 
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were suffer n the period between the signing 
and the ex ge of ratifications of the Treaty of 
Paris of December 10, 1898, between the United 
States ind Spain The immediate occasion of 
trouble wa emature withdrawal of the Span- 
ish forces ilo and the resulting uncertainty 
as to assumption of control by American military 
irces pending ie transfe sovereignty upon 
the exchange itifications as provided under the 
Treaty f | After the withdrawal of the 
Spanish f the tov occupied by the 
Philip oe Ss 

Counsel { Great Britain in the argument of 
these cla tended that there was culpable 
ieglect on the part of authorities of the United 
states in t \ o@ respects 

l Fc elay week by the authorities 
it Was eplying to the cabled request of 
the commat general at Manila for instructions 
as to the tion of Iloilo on the withdrawal of 
the op I ( 

2. in d ing the occupation of Iloilo after 
the arri United States military forces in 
the harl t the insurgents were able to 
make é for burning the town. 

% r i ding and occupation 
when fina le 

The T1 nal held that the British contentions 
were U l, that there was no culpable dis- 
regard of the terests the claimants, and that 
consequent claims a group must be re- 
jected 

The n eresting and significant portion of 
the Tribu Opinion related to the assumption 
of sovereig | the existence of any duty upon 
the United tates to extend pr tection to aliens 
in the inte between the date of signature of the 
lreaty ind the te f the Exchange of 
Ratificati 

On tl point it was held that there was no 
le jure s ty ove! e Islands by the United 
States lreaty was ratified; that there was 


no de fact ntrol over Iloilo until the Philippine 


Republi med the offensive; and that the con- 
trol he sed by the United States forces 
was in the nature of an intervention for the preser- 
vation of 1 orde iscretionary in characte 
and f fault imputable because of 
aelay 
*hilipy ims in addition to the Iloilo group 
arising « \merican military activities in the 
Philippines in the course of the Spanish-American 
War were 1 ‘afiro claims, the J. Parsons claims, 
ind the | Sugar Refining Company claim. 
In tl r the Zafiro, claims were made by 
Great Brit rainst the nited States on behalf 
thre t s at Manila, whose property 
vas g me of the members of the Chinese 
crew Phe was an American 
naval sup] hip operating under the guise of an 
American Merchant ship under orders from Admiral 
Dewe gr an Ame naval officer and a 
few ¢ ( ler the mmand of a British 


captain at ner y a Chinese crew. The ques 
tion rai these clain f international signifi 
tus of the Zafiro as a public or 


contended that 
hant ship, must be 


( _ f r the nite States 


regarded as a private rather than a public ship, ana 
that consequently no liability could be imposed 
upon the United States for the conduct of her crew. 
The well-known line of cases on the status of public 
ships was cited in support of this contention begin- 
ning with the Exchange, 7 Cranch 116, and coming 
down to the Attualita, 238 Fed. Rep. 909. The 
Tribunal in rendering its decision found no difh- 
culty in distinguishing the Zafiro from other pub- 
licly owned merchantmen, and held that the United 
States was culpably negligent in allowing the mem- 
bers of the Chinese crew to go ashore without 
supervision and under local conditions that con 
stituted an invitation to pillage and _ looting. 
\wards without interest were made to Great Brit 
ain in behalf of all three British nationals who had 
suffered losses. In reaching its decision the Tribu 
nal was influenced by the fact that the Zafiro was 
under actual military control as a naval supply ship 
in spite of all appearances to the contrary, and 
that this military control failed to take reasonable 
precautions to prevent the pillage and looting. 

In the case of the Luzon Sugar Refining Com- 
pany, Ltd., claim was made by Great Britain in 
behalf of one of its nationals for losses suffered in 
the zone of military operations in the course of the 
Philippine insurrection. The claim was rejected 
by the Tribunal on the ground that the loss was 
incidental to the proper conduct of military opera 
tions 

In the claim of J. Parsons, Great Britain inter 
posed in behalf of one of its nationals who was 
engaged in Manila in the manufacture and sale of 
liquor The claimant’s stock of liquors was 
destroyed under the order of the Military Governor 
General during the Philippine insurrection. From 
the evidence produced by the United States, it ap 
peared that the health of the troops at Manila was 
imperiled by the sale of bad liquor. The Tribunal 
rejected the claim on the ground that “the destruc 
tion was a matter of police entirely within the 
powers of the military government and quite justi 
fied by the circumstances.” 

It is an established practice in drafting general 
claims conventions to incorporate provisions, which 
for the lack of a better name, are designated as 
The purpose of inserting such 


he 


barring clauses 
clauses is to wipe the slate clean between t 
two Governments on the terminatiou of the work 
of the Mixed Claims Commission. That is, the 
completion of the work of the Commission is stipu- 
lated to be a full and final settlement of any and 
all outstanding claims against the contracting 
governments. All claims prior to a given date are 


‘ 
ba red. 


r Both the General Claims Convention of 
1853 and 1910 between the United States and Great 
Britain contained barring clauses. 


and 
on 


The argument of the Webster claim the 
Cayuga Indian claim, the last two claims the 
docket, raised preliminary questions involving a 
construction of the barring clause found in Article 
V of the Convention of 1853. This clause was 
drafted in broad and sweeping terms and provided: 

Article V.—The high contracting parties engage to 
consider the result of the proceedings of this commis 
sion as a full, perfect, and final settlement of every claim 
ipon either government arising out of any transaction 


of a date prior to the exchange of the ratifications of 
the present convention; and further engage that every 
such claim, whether or not the same may have been 


presented to the notice of, made, preferred, or laid before 























the said commissi hall, from and after the conclusi 


of the proceedings r the sa mmissio1 msidere 


Q re 
and treated as nall settled red and _thencefort 
inadmissible 

Under Article I of the erms of Submissi 


and 37 of the Rules of Procedure. 
obligated to dispose of prel 
as Treaty Bars before proceeding to 
argument on the 
The Webster claim ‘ idvanced 
Britain by the U1 
national of the 
titles to large tracts of land from 
New Zealand prior to 
tory by Great Britain 
sovereignty over New 
Waitangi of February 6, with the nati 
chiefs and tribes \fter annexation Land ( 
missions were set up under colo 
the British settlers 
their titles. Webster ¢ desire to 
his chances of having his claims adjudicated by t 


a hearing 


aga 
behalt I 


o had 


ited States on 


(;reat 
L'nited State wh 
the annexation of that 
it Britais 
yy the Treaty 





m 
1m 


mpelled to estal 
xpressed 


1 
} 


if€ 


Land Commission Webster’s titles were recog 
nized by the various commissions for an amoun 
of acreage considerably less 1 the amount he 


had purchased from the aborigines. Webster mad 
claim to the Colonial authorities to the Home 
authorities 
had been deprived His various 
after the findings of the last Land ( 
184] were passed back an 

Zealand and London without obt 


and 
for the vVaiue or t] 


1 


New 


between 


and without a final rejection Several years after 
the General Claims Commis f 1853 had finished 
its labors Webster appealed t the | nited States 
for diplomatic protectio1 Mar vears later a 


diplomatic demand was made by the United States 
on his behalf 

Counsel for Great | 
argued that 
above barring clause 
the 1853 Commissi 
United 
for espousal as an international 


this Tribunal 
barred by 
it was not presented to 
the 


the claim was clearl\ the 


taken by 
States was that the not ready 


aim until Webster 


*s before the 


claim was 
had exhausted all his available re 
British administrative 
in course of 
Commission 
and that the claim did not 
the barring claus« 


The 


medic 
that he was still 
exhausting tnese remedie : 


1 


under the 


authorities 


when the 
mvention expired 


vithin the scope of 


Tribunal took the ise under advertise 





ment pending the further argument of the claim 
on the merits \fter hearing the argument. the 
claim was disallowed on the merits. If the Tribu 
nal had adhered more « ely to its Rules and the 
Terms of Submission with respect to the questiot1 
of a Treaty sar, handing a decision first on 
the narrow preliminary question as to the precis 
time when the Webster clain is ripe for espousal 
as an international claim, the holding would have 
been more valuable in the international field that 
the decision on the merits i1 \ iIving a consice 
tion of the usufructuary character of ab riginal 
land conveyances 

The effect « the barring lause was also raise 
in the Cayuga Indian Clair his was acl 
made by (sreat rit ill ¢ I t t ( | nited St tes 
on behalf of certain Cavus ndians residing on th 
Grand River in Cat vyment of certain 
innuities aggregating a n 101 lollars alleged t 


be due from the State New York 
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Lining satisfaction 








action out f which the claim 
entered into between the State 
the Cayuga Nation on July 

ities were to be paid in considerati 


New 
the 


lands in) 
time ot the e 


Nation reside 


xecution ol 


the vicinity 
the central part New Yor 
years between the close « tl 
War of 1812 some of the ( avuga 
to the Grand River, near Bra 
ada hese s illed ( nadl 
they were ent tled to share ji 
by the State f New York ry 
to 1810 e Canadian Cayuga 
daigua and occasionally obt: 
payments \tter 1811 the Car 
from the 


to obtain any money 
| 


although the State continued 
payments at Canandaigua to 


\merican side 


1¢ 


Brit 


\lthough the facts were 
British Government, no claim 
the General Claims Commissi 
the United States and Great 
atter the completion of the 


mission claim was 
New 
adian ( 


legislative 


nirst 
York based on the Treaty 
tried to 
from 


made 


obtain 
1 
the 


ayugas 


a 
reiiet 


urt \fter extensive legi 

that the Canadiaz 
the State under the 
the State had discharged all 


y the payment to 


it was only in 
ot the ct 
i diplomatic dem: 
behalf of the Can 


y, the claim was 


rigin 


states on adiat 
quent! incorpot 


th) 
schedule 

Che Lnited States raised the 
reaty bar contain 
Treaty of 1853. The Tribu: 
on this question from counsel { 
j 


and aecision on 
full argument on the 


i 
heard. The 


then reserved 
merits of 


lribunal apparently 


reservati the preliminary 
rreaty bar, although the United 
that under the first of the Tern 


first deal wi 
the claim is 
ng to the merits 

reservation on tl 


tion, the Tribunal heard a1 


t the ¢ \rgument was nec¢ 
in view the historical and d 
} ] 
reaching ick for nearly a ce 
The greate art of December 
irgumet tf the Cayuga Indiar 
il cor ude ts public hear n¢ 
® } 1 4 
al neid aim wut er cons! 
2 109 | ’ 
irTyvy 4), ivd vnen 1 met at 
ta I (ire Dritai n the 
Che decis covering 41 pag 
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REVIEW OF RECENT SUPREME COURT DECISIONS 





Priority Government Claims in Insolvency—Due Process and Local Improvements—Error 
‘ a774 - ; $719 £°0° : “o 6 Y “prtay . 7 : _ Peotars Lan . “are 
to Instrt Jury that Riparian Rights Are an Uncertain or Contingent Privilege—Care 
Necessary for Imposing Sentences for Crime—Safety Appliance Act—Income 
m California Community Property May Be Taxed by Federal Govern- 
ment Entirely to Husband—Loan of Stock and Stamp Taxes 
, » 4 
By Epcar Bronson TOLMAN 
Insolvency—Priority of Government Claims of title or not. Referring to the Bankruptcy Act, he 
Where the directors of an insolvent bank by resolution said 
give control of the affairs of the bank to the s.ate super- The fact that banks are not subject to that Act is of 
intendent of banks for the purpose of liquidation, this » moment. The reference to an act of bankruptcy in Sec 
; tion 3466 is general, and is for the purpose of defining one 
amounts to a voluntary assignment or act of bankruptcy , re , , d : 

As Z of the ways in which the debtor's insolvency may be mani 
within the meaning of the federal statute giving the United fested. The priority given does not depend on any pro- 
States priority in payment of claims against an insolvent. ceeding under the bankruptcy laws of state or nation 

; oni at : . There is nothing in the language of the section, and no 

bra (/nited States fidelity @ Guaranty reason has been suggested, to indicate a purpose to give 

( Ad ()y 190, Sup. Ct. Rep. v. 46, p 176 priority in the case of a debt due the United States from a 
\1 re n bank became insolvent. and the board debtor subject to the Bankruptcy Act and to deny priority, 

. A tne ' heatinen extent full c ral of under like circumstances, when the debt is due from an 
or ae ee ee Ng TUN CONFO! OF insolvent bank or other debtor to whom the Act does not 
the affairs the bank to the state superintendent of apply The specification in Section 3466 of the ways in 
banks \ « to the statutes of Oregon, that solvency may be manifested is aided by the designation in 
officer 1 session and control for purposes of Section 3467 of the persons made answerable for failure 
“orgy ot to pay the United States first from the inadequate estates 
Hquidatt - ~ _— im ae ency Jt 1e super of deceased debtors or from the insolvent estates of living 
intendent f the Klamath Indian Reservation had on debtors. The persons held are “every executor, admin 
deposit in t bank $96,000, belonging to Indian wards istrator, or assignee, or other person.” The generality of 

“, , th ] y ¥ " ¥ ; ~* 7 » re a > > ~s* 
of the ( aE The appellee company was surety he language is significant. Taken together, these sections 

: ; Nas. ; +h mean that a debt due the United States is required first 
ona l f { Dy the MATIK to secure paym nt ot t ie to be satished when the possession and control of the 
leposit é mpany paid the Indian officer the full estate of the insolvent is given to any person charged with 
amount I t eposit and received from the United the duty of applying it to the payment of the debts of 

" m . } or . a< . y ie . ave y > 
States at sionment of its claim against the bank the in pop as the rights and priorities of creditors may 
. P ¢ made to appear 
Asserting its right of subrogation, the company then ‘ ppes ay f the O 
claimed that it should be paid in full out of the bank's yrs y= the gntngs ns of t on psig oe aie 
. defining the dutie 1e€ ‘rintendent « dz 
eesets prior 1 ? payment on account of unsecured efhining e duties of the superint n ent ) inks In 
, T e EE aE cases such as this resulted in the conclusion that: 

or unpre ums s suit to enforce priority B : 

. r) “er . Coad , Appellant’s duties were in substance the same as those 
WA ti i hstri IT "4 ¢ | . 
Was a ee rt of regon, ar of a trustee having the legal title of property for the pur- 
the decree imrmed the Circuit Court of \p pose of converting it into money to be paid over to speci- 
peals for t inth Circuit. and. on further appeal, by fied persons. The state law required him to perform the 
the Si aiid functions of an assignee, receiver or trustee for the liquida- 

. >. a8 — + 4 . tion of the debts of an insolvent 

‘ tice itler delivered the opinion of the r licati a —_— 

le application of these principles to the present 

Court is no serious contention that the ae “5 he final ail. / f tl J , 
: ‘ 4 ’ ase E le p ; é aragr: “ - 
aamiai the bank on this deposit on behalf of °#5¢ Was made in the final paragraph of the opinion 
| | | | ~ < e rT} 7 . 0 “4 *s 2) rf » ) , c Ss , 

the Indi not a debt due the United States Che Che effect of the resolution of the bank directors ts 
t f bank hat the same as if it expressly granted and imposed upon ap- 

argue te SUPE INTENnce nt of ban was t la pellant all the powers and duties in respect of the bank’s 
the banl not me within the provisions of Sec- property and the liquidation of its debts that are specified 
tion 3466 S. Rev. Stat., establishing priorities in in the state law. The resolution authorized and was fol 
cases ¥ ie ebtor makes a voluntary assignment lowed by th handing over of the possession and control 
: haan j TI of all the bank's property to be converted into money to 

ntlbensh. — 2 ct OF Dankrupery ae pay the bank’s debts. The act of the directors made the 
learne stated the contention in the following bank’s insolvency notorious. The established rule of lib- 
vords eral construction requires that the priority act be applied 
having regard to the public good it was intended to ad 

\p mphasizing | the v that the priority act ANCE Its application is not to be narrowly restricted to 

les ! s manifested im one ot the cases within the literal and technical meaning of the 

é : ntends that the resolutior words used. The things done in this case are not different 
£ th, rectors was not a voluntary assignment in their substance from the things specified as the ways in 
S ank of the title; that, as the which insolvency is required to be made manifest. It must 

h es not ap] t anks there was no act be held that within the meaning of the priority act, the 

t, under the state law, title ank made a voluntary assignment of its property; and 

erintendent takes posses that, because of the bank’s insolvency, a trustee was put 

s perty im the course o! in charge of its property under a state law within the 

£ proj 
meaning of the Bankruptcy Act 

He ed, however, that the specified ways in Che case was argued by Mr. J. P. Kavanaugh for 

vhich it might be manifested included all the superintendent of banks, and by Messrs. Roscoe C 

SES n insolvent debtor makes an assign Nelson and C. B. Ames for the surety company. 
ment of perty, whether there is actual transfer \ similar result was reached upon a somewhat 
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different set of fa 
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sutierwortn 
Sup. Ct. Rep. v 
\ creditor’s suit 


uincient to meet 


erly administered 


inds of a ré 
the [ nite 1 


tates 
rity for a debt 
is in fact in 
petition admitted 


tacts 


Insolvency—Priority of Government Claims 


The word 
United States priority ir 
solvents, includes taxes. 

Price v. United 
Rep v. 46, p 180 

This case aro 
Butterworth-Judson ¢ 
a different point of | 
that the debtor wa 
the prayer of the « 
was turned over to th 
solvent. On the aut 


the Supreme 


e ut 


viewed, 
to a 
within the meaning of 

But here the cla 
for income taxes for t 
tention of the receiver 
Section 3466, giving 
States, did not include 
jected this contention 
was affirmed | 
Second Circuit, an 
preme Court 

Mt Tustice Butler 
Court ) 
indicates t 


Ing 


excerpt 
the ( ourt: 





“debt” as 


> 
1 


{ 


DV the Circu 


( ’mitting reteren 


The word “del 
cludes taxes 

The claim of the Unit 
sovereign prerogati | 
acted to advance th ur 
the cases of rova 
public revenue t 
case.) And to that 
liberally Its purty 
sarily restricting the 


a narrow or techr 
In the absetr 
action f debt lies t 
is certam or rea 
section 
early 
Chere is no rea 
hetween t 
Indeed, it wv 
priority in case 
and to give priority t i 


others on account f tax¢ 


otates 


Che case was argur 
the 


Special 


Receiver and by S 


Assistants t tl 


\ichael ind Henr\ ile 


used in 
payment 


voluntary assignmet 


the 
out 


statute giving the 
of the assets of in 


cases ust re 
it this amounte 
ebtor’s propert 


ted States was on 
7 
eal ind the con 
t vord “debts” in 
t ved the United 
Wistrict Court re 
I the (sovernment 
\ppeals for the 
- 
gain by the Su 
rie mion of Ti 
r the llo 
lusiot t 
~ Se ii 
t rest ut 1 
€ were € 
whic governs 
ecure adequat 
de ( Citing 
t be const 
+1 
DY unnece 
\ bts W ft T 
ide exclusive 
¢ 1 tT 
(4 g « 
tax 
‘ ¢ 
ixpave 
Pe 
hem 
trey Goldmark fot 
ner: 


il Mitchell and 
net lerom 


(enera 


vernment 


Local Improvements—Road Districts 
Where a road improvement district is created by the 


mere petition of taxpayers and there is no legislative deter- 


mination that included property will be benefited, it is essen- 
tial to due process of law that property owners be given 
notice and opportunity to be heard on the question of 
benefits. 






































‘ } ( per l 
Sup. Ct. Re v. 46, p. 141 
é 4 , 
lhe st »f Texas provide f reation of 
| 
1 special r¢ mprovement district upon the petitior 
of fifty resident property owners withi1 it trict 
‘he boundaries of the district are to t 
: 
etition 1 nere it becomes the 1 ' nicteri 
; : 
luty of the commissioners’ court t rder an ¢ 
tion to dete whether a tax shall b vied t 
tor the improvements proposed, nd two-thir 
ote 1n tavor of the measure, to is ! ll the 
yonds, and to Ik a special tax upor ert ithi1 
the district to 1 the bonds In f ( l 
trict was created by petition, the el | 
onds issued. Certain property own t 
this suit to restrain their sale Phe 
that the oads be improved la I 
, rm nat f +} ae 1 4] ‘ 
ester! part of ¢ istrict 1d tha 
, a 
northeast rner of the t 
a these roads but or ! 
itsicde ot ft listrict Mi reove! 
their lands 1 é road distt ( >p 
vonded indebte es oft these n t 
' , : 
imit and sé evented, for thirty ye t 
of another district to permit the improv: t roads 
needed to s these northeastern lat i} 
trict Court for the Northern District of Ti 
missed the « t Upon direct a | to 1 ~ 
, 
preme Court the lecree was reverse 
AT > 1 1: " 1 
lust Butler delivered t nion of the 
, ' , , 
Court The t he first made it cleat ecial 
ssessment and could not be sustains eneral 
| | ‘ 
tax Phis t, he continued, w 
the le gislat re e said 
Unde ‘ 
Cahiert ‘ f 
wi “ lesig 
The fact t the 1 nd } 
t t ha neide wi t 
f tw i con S er 
7 the cor that the id 
e legislat e electior 
( S | ; r pre ; 
! S elected These 
j e legis] r by the 
| he livisi } 
the t 1 ( rporate 
, 
He cont ed 
A t Stewe o 
me rth ‘ 
‘ naw thes 
k y rit tt 
ry y ’ té T am 
dt taxed ar el 
r Lhese were fixed 
iectuiol The legis Ire mé I ke 
I en t tabDly the 
(citing ¢ where the 
termined pert) e a 
+} sent ¢ ++ 
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REVIEW OF RECENT 


Eminent D n—Benefits, Riparian Rights 


am are substantial 


Riparian 1 s mn a navigable strea 
until taken away by 
in proceeding to improve a 


property rights v may njoyed 


nent 





Congress; in 
navigable stre s reversible error to instruct the jury 





that in deducting nefits from damages they are to con- 
sider such right ere uncertain and contingent privilege. 
». 144 
if t I y the 
RR Rivet 
‘ to the ited 
t e Sixth Circuit 
( rds to fifteen 
f ce only a part 
t the trial 
to the extent 
1 me | emaining. The 
P rive 0 as to 
vent ce of four 
I I irian own 
e trial 
| I ( i en 
‘ efits accruing 
r n here wa 
nature ind 
t tl olute 
r vigable 
1 that unt 
‘ 1 have the 
therwise 
| ( rt of 
\ s did not 
« e Court 
ion of the 


SuPREME Court DECISIONS 





the front of his land to the navigable part 
when not forbidden by public law 
gs, wharves or piers for this purpose 
He pointed out that Congress may not arbitraril 
lestt he owner’s riparian rights, and then said 
( sidering the charge f the court in the light 
g ral principles, we find that it was permeated 
ental error, emphasized by the refusal of 
t the jury were left to determine the am 
fits to be deducted on the theory that a ripar 
mproved river would have merely such u 
rtain and ntingent “privileges” of access to the nav 
of constructing docks fronting on tl 
) e Government, in the exercise 
er the navigation of the river, might 
St ll him, instead of being inst ucted that he 
woul ve a right to such access and the construction 
te e of such docks until taken away by tl 
( ent the due exercise of its power of control 
And this error was the more serious 
e »lan of the improvement contemplated that the 
er should become a slip for docks and indu 
ight of a riparian owner to con 
’ the harbor line und there was not! 
t lence licating any bability that the G 
\ ld at any time bt e or curtail this rig 
respect. 
Circuit Court of Appeals, while stating that th 
rt had over-emphasized the elements of uncer 
he rights of riparian owners and the contingent 
these rights, was of opinion that, under all 
ances, such over-emphasis was not sufficient! 
1 to call for a reversal of the judgment. With 
t t agree. The charge was not merely an over- 
pl f the contingent character of the rights of the 
own but in substance an instruction that they 
ghts in this respect, and could only obtain u 
leges, as a matter of grace. There is an essen 
l é e between a substantial property right whicl 
be enjoyed until taken away in the appropriate exer 
paramount authority, and an uncertain and « 
1 lege which may not be allowed at all 
he cas as argued by Solicitor General Becl 
1 Spe | Assistant to the Attorney General Alfred 
icking for the Government, and by Messrs. Selden 
S. Dickinson and Charles A. Wagner for the owner 


Criminal Law—Sentences 


Sentence of five years on each of three separate counts 
upon which defendant was convicted, to run consecutively, 
is a sentence for fifteen years, not five. 


i States vw. Daugherty. Adv. Ops. 169. Sup 


Ct. | 1/ 15¢ 
le fe nt pleaded guilty to an indictment charg 
ing him on three separate counts, referring to three 
ail el ( sions, with se lling com une in violation of 
the Hart n Anti-Narcotic Act He was sentenced 
t e five vears on each of the three counts, “such 
! f prisonment to run consecutively and not 


neurrently.”. Defendant appealed to the Circuit 


1f Appeals for the Eighth Circuit contending 
that tl vas a sentence of fifteen vears, ten years 
maximum penalty, upon what amounted to 

single crime. The Court of Appeals denied the con 
tention that the indictment charged but a single crime 
construed the sentence to be one of five vears onl 


writ of certiorari, the Supreme Court reversed 


the judgment of the Court of Appeals in order to co 
holding that the sentence was for 


a 
rect the erroneous 


Mr. Justice McReynolds delivered the opinion of 


2% t H uid 
Sentences in criminal cases should reveal with 
t tent f the court and exclude any eT 
reher ns by those who must execute them l 
f ¢ possible doubt cannot be den led 


tandard the judgement here questione: 
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sufhcient to impose total imprison t tor fitteen years 
made up of three five-year tern ne under the first 
count, one under the second and or under the third, t 
be served consecutively nd y each other in the 
same sequence as the unts appeared in the indictment 
This is the reasonable and natural implication from the 
whole entry. The words, “said term of imprisonment t 
run consecutively and not concurrent] are not consist 
ent with a five-year sentence 

This and similar unfortunate causes should admonis! 
the trial courts to require the us meticulously precis¢ 
language in all judgment entri pecial care 1s esse! 
tial where sentences for crime ar Ip sed 


\n interesting feature of the opinion is the fol 
lowing paragraph, which may easily be construed as 
an invitation by the Supreme Court to reconsider the 
question of the constitutionality of the Harrison Act 





The constitutionality of the Anti- Narcotic Act. toucl 
ing which this Court so sharpl ded in United States 
v. Doremus, 249 | S. 86. was not raised below and ha 
not been again considered | loctrine ipproved n 
Hammer v. Dagenhart, 247 U. S 1; Child Labor Tax 
Case, 259 U. S. 20; Hill Wallac » U. S. 44, 67; and 
Linder v. United 6s U. S. 5. mav necessitate a 
review of that questior t hereafter roperly presente 

The case was argued b \ istant to the Attorney 


General William Donovan for the Government, and 
by Mr. Anthony P. Nugent for respondent 


Carriers—Safety Appliance Act 


Where a brakeman goes between cars in order to adjust 
a defective coupler so that the train may proceed, he is 
engaged in a coupling operation on a car in use, so as to 
bring him within the provisions of the Safety Appliance 
Act. 

Vinneapolis, St. Paul Sault S Varie R 
v7. Goneau, Adv. Ops. 146, Sup. Ct. Rep. v. 46, p. 129 

This decision followed upon a writ of certiorari 
brought to review the judgment of the Supreme Court 
of Minnesota. That court had affirmed judgment for 
a brakeman on an interstate train who had sustained 
injuries while going between a train to repair a broken 
coupling. The train was halted in order to permit the 
repair to be made. The contention of the railroad was 
that the case did not come within the provisions of 
the Safetv Appliance Act, under which judgment had 
been rendered, because the defective car, being motion 
e meaning of that Act, 
and because Goneau was not engaged in “a coupling 
operation” but in repair work: and that hence Goneau 
should be deemed to have umed the risk of the de 
ludgment was affirmed 


1 
} 


less, was not “in use’ within t 


fective couplet 
Mr. Justice Sanford delivered the opinion of the 
Court He said 


We cannot sustain this ntentior Under the 
cumstances indicated it is clear that the use of the d 
fective car had not ended at the time of the accident 
although it was then motionless \ defective car is 
still in use when it has been moved with the train from 
the main line to a si ling to D ut out ar d lett so that 
the other cars may proceed n their journey (Citing 
case ) And Ss t ! yl il stil i section 1 thre train TN 
the main line, to be coupled up and proceed on its 
ney as a part the trai 

Nor can it be said that G 1 was engaged doing 
repair worl He was not a repair man, but a brakeman, 
and was not repairing th n, but attempting t 
move it into place to supy coupler, so that the 
coupling could be made and t train proceed. In short 
he was engaged in tl work t pling the cars, that 
is. as was said bv the Supreme ( irt of Minnesota 
1 coupling oper 

The case was argue y Mr. John E. Palmer for 

the railroad and by Mr. Samuel A nderson for the 


employee 




































































Taxation,—Federal Income Tax, Community 
Property 
The Federal Government may tax income from com- 
munity property (under the law of California) entirely to 
the husband. 














United States v. Robbins, Adv. Oj 183, Sup. Ct 
Rep. v. 46, p. 148 
Suit was brought by the executo1 f R. D. Rob 
bins to recover income tax paid by | for the year 
1918 The tax was assessed under the Revenue Act 
of 1919, and was upon income derived trom com 
munity propertv held by Robbins a1 ; wife unde 
the laws of California. The executor ntention was 
that Mr. and Mrs. Robbins should have en permitted 
to file returns each on one-half of t income rhe 
District Court for the Northern District of Califorma 
ruled that plaintiffs were entitled to re er as a mat 
ter of law Upon writ of error, t Supreme Court 
reversed the judgment 
Vii Justice Holmes delivered t pinot! f the 
Court He first held that the Su hould 
follow the rule of the state courts that the vife had 
a mere expectancy in the communit roperty while 
the husband was alive, and that hence the lreasury 
Department might tax the property to the usband 
only, in this State. But, he continue 
| el ve are W g as t the | ( 
1mne ! the wite id I tet 
come tl ( gres could tax I r 
follow that ¢ ss could not t 
ole Althoug! estricted the 
e alone has tl disposition of t 1 
t subst ll is he ch es, a 
uci the I¢ is no redre s 
ha \ i | vite Ipp t t 
source and ex ts whether there ts 
not That me may a taxed To! 
eed no argument. The sam l rt nsidera 
tions lead the conclusion that it w ied t tax 
him for the whole For not only sl! " ill 
the power bear the burden, and 1 
the most obvious target for the shaft tt fund taxed 
while lable to be taken for his debts t ] t i 
taken for the wife's. Civil Code, Si hn 
remedy f her failure to pay mig f 
The reasons for holding him are t t strony 
those for holding trustees in the ca e they are 
liable under the law 
The case Was argued by Solicit eneral Mit hell 
for the United States and by Messrs ovd M. Rob- 


bins and Peter F. Dunne for the « 


Taxation,—Stamp Taxes, Loan of Stock 


The loan of corporate stock to enable the borrower to 
complete a short sale and the return of the stock when it 
is procured to cancel the loan are subject to the stamp tax 
upon stock transfers under the War Revenue Act. 


Provost s. United States \ Ds 138 Sup 
Ct. Rep., v. 46, p. 152 

\ firm of stock brokers brought suit to recover 
from the Government the cost f internal revenue 
stamps affixed by them to “tickets” ich evidenced 
transactions known to the stock-brokerage business as 
the “loan” and return of “borrowed” shares of stock 
lhe case was tried upon agreed facts idgment for 
the United States in the Court of Claims was, on 
appeal, affirmed bv. the Supreme (| 

Mr Justice Stone delivere the pinior of the 
court. The single question was ether transactions 
of the tvpe here involved were t nsters t legal title 
to shares of stock’ within the mea g of that sec 
tion of the War Revenue Act of 1917 pr ling for the 
taxation of such transfers. A large part the opinion 
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is taken up wit lescription of these transactions; a 
ef summat ist here suffice. When a seller con 
racts to sell vhich he does not possess, in order 
make delive his broker “borrows” certificates to 
equivalent stock from another broker and uses them for 
delivery on t stomer’s “short sale.” He must then 
epay the her stock, and he theretore 
buys stock in 1 pen market and transfers to the 
lender certifi r the purchased shares to replace 
the shares be \ppeliants’ contention was that 
this “borrowing nd “repayment of loan” were not 
subject to the t ecause they involved neither a 
transfer of t egal title to the stock loaned and re- 
turned, not e1 f the certificates, within the 
meaning ot t 
lhe leat stice sa i 
But t t f stock holds thing for account 
of the lender rocedure adopt ind the obligations 
ncurre R ch its delivery upon 
is | te nor 1dmit of the inci- 
dents of the stock loaned The seller, hav 
g c securities W h he does not own, 
Ss unae tr acquiring lominion over stock 
of the ki nt wv he has sold, with unre 
stricted \ sition f it i rder that he may 
fulfill | nt Whether s roker acquires the 
stock by pur I y giving to the lender of it the 
market va e stock plus personal obligation to 
acqu the lend n demand, a like kind 
nd an t k, the legal effect of the transfer 1s 
‘ atl as il d li er ot the certil cates 
f stoc " ll recognition of the 
rigl f the W appropriate them 
to his t ntract it receipt by the pur- 
chase rship in the stock pass 
When 1 uct is thus pleted, neither the 
lender t t ver retains a nterest in the stock 
whi t f tl nsaction and which 
is passed t me the yperty of the purchaser 
W t ncelude that th the loan of stock 
and he t wed stock I ive “transfers of 
legal title t f stock” within the express terms of 
the statut we are not called upon to define or 
enum must attend the 
lelivery of tificat f stock, under other circum 
stances, t within the taxing provisions of the 
Act, we t ; r that deliveries of indorsed certifi- 
cates of st ntal to t e transfers of legal titk 
ire lel ~ certificates ot 
s k guage statute 
Final ! nsidering the provisions of the Act 
(and its substar re-enactment in 1918), he found no 
purpose evident to exclude the transactions in ques- 
tion from tl ration of the applicable provisions 
The case s argued by Mr. Charles E. Hughes 
for the st ers and by Special Assistant to the 
\ttorne \ltred \ Wheat for the Govern 
ment 


Taxation,—Graduated License Tax 
The Alaskan statute imposing a license tax upon fish 
canners, graduated according to the size of the pack, is 
constitutional 


Pacit n / ‘ § llaska. Adv Ops 
121, Sup. 16 10 

In 1923 t Territory f Alaska enacted a 
Statute tax ¢ 1 Ca eries ten cents per case, 
and additio1 unt on cases in excess of a cer- 
tain numb the rate increasing for every ten ot 
fifteen addit thousand cases packed by the 
cannery I t brought | the Territory to re 
cover a ta sed under this statute, the peti- 
tioner, a larg skan cannery, contended that the 
Act was wu nstitutional Upon demurrer to the 


defendant’s er, judgment was entered for the 





Calendar of Coming Events 


American Bar Association Meets at Denver, Colo- 
rado ...July 14-15-16 

Committee on Commerce, Trade and Commercial 
Law Holds Public Hearings in Chamber of 
Commerce Building, New York April 13-14-15 


Conference of Bar Association Delegates Holds 
Special Meeting at Washington, D. C April 28 
American Law Institute Holds Fourth Annual 
Meeting at Washington, D. = 
, ; April 29-30 and May 1 
Florida Bar Association Holds Annual Meeting at 
Deland ' April 2-3 
Kentucky State Bar Association Holds Annual 
Meeting at Frankfort pe April 8-9 
Texas, Arkansas and Louisiana Bar Associations 
Hold Joint Meeting at Texarkana. ..April 22-23-24 
Mississippi State Bar Association Holds Annual 
Meeting at Biloxi. .April 27 
Georgia State Bar Association Holds Annual Meet- 
ing at Tybee Island , June 3-4-5 
Iowa State Bar Association holds Thirty-second 
Annual Convention at Davenport June 17-18 
Illinois State Bar Association Holds 50th Annual 
Meeting at Rock Island-Moline......June 24-25-26 
The Conference of Commissioners on Uniform 
State Laws Meets at Denver .July 6-10 
Indiana State Bar Association Holds 30th Annual 
Meeting at Michigan City, Ind July 8-9 
Montana State Bar Association Holds Annual 
Meeting at Great Falls Week of.. .July 5 
Minnesota State Bar Association Holds Annual 
Meeting at Duluth July 13-14-15 
Commercial Law League Holds 1926 Convention 
in San Francisco in Week Beginning.....July 19 











lerritory, and this judgment was affirmed by the 
Circuit Court of Appeals for the Ninth Circuit, and, 
on writ of certiorari, again by the Supreme Court 

Mr. Justice Holmes delivered the opinion of 
the Court. In reply to the contention that the 
statute was an attempt to regulate fisheries which, 
it was alleged, Congress had not given the Terri 
tory power to regulate, he said: 


The answer alleges that it was known that the rev 
nue from these taxes would exceed the appropriations and 
needs of the Territory, and from this and other things 
the conclusion is drawn that the taxes were levied 
with the intent of driving the defendant out of its busi 
ness. But the premise could not be known, it only could 
he prophesied If known the conclusion as to legislative 
intent would not follow; and if the intent were enter 
tained, in the only sense in which it rationally could be 
imputed, that is, to discourage canning the larger amounts, 
the legislature lawfully might act with that intent. Fish 
eries were not the direct object of attack, but canneries 
It would require a strong case in any event to invalidate 
a tax on things that the legislature had power to regulate 


because of its collateral reaction on something else. But 
here even as to fisheries the legislature is given power 
to tax Any tax is a discouragement and therefore a 


regulation so far as it goes, and the most plausible recon- 
ciliation of this power with the restrictions upon amend 
ing or modifying the laws in force is that the only pur 
pose of the restrictions was to prevent the Territory 
from doing away with all protection, in a shortsighted 
rush for fish. At least we must take it to be clear that 
the unlimited power expressly given may be exercised 
with consideration of collateral advantages and disad- 
vantages. (Citing case.) It could not be exercised in 
telligently otherwise 
(Continued on page 194) 
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Headquarters 
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What to See on Denver Trip 
f The Ame 

\ + ’ "Wn 1 ] ] ] 

1S ciati mmered in Colorado, 


rican Bar 
and need 
national! 
Mountains. 


no introduct to resorts, glaciers, canons, 
cky 
Infor: tr what % ee 


st 


and how to get 
from The Den 
Street, Denver, 
(1) Come 
3) Vaca 

and Resorts in 
and long trips by 
ile to Denver Mountain 
Mountain National Park, 
\rot the Circle, Royal 
Western Slope, 
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The “Top O’ the World” trip is to Corona, 11,- 
160 feet high on the Moffat road. It takes one day, 
and is in the land of perennial snow. Steamboat 
Springs, with its many mineral springs, is also on 
The Moffat Road. Detailed information 
given by F. ] G. F. & P. Agt., 809 
Building, Denver, Colorado. 

Denver is three hours from perpetual snow 
Nights in the high mountains are chilly, and days 
not Bring a heavy coat for your moun 
tain rides Mary F. Latirop 


will be 


Ideal 


Toner, 


are warm. 


Denver, Colo 


Headquarters of Conference of Commissioners 

Bogert, of the Conference 
of on Uniform State Laws, 
nounces that the headquarters for the meeting of 
that. organization in Denver, July 6-12, 1926, will 
be at the Brown Palace Hotel. As is well known, 
this conference holds its regular annual meeting 
the week before the meeting of the American Bar 
\ssociation. Later information will be printed in 


Secretary George C. 


Commissioners an 


future issues of the Journal. Secretary Bogert’s 
address is: Law School, University of Chicago, 
Chicago, II 


Further Relief for United States Supreme Court 


By Hon. JAcos TRIEBER 


5 Jud 7c, 


N vie \ppellate Jurisdictional Act of 
| Cong ebruary 13, 1925, applications to 
t} . 1 i will no doubt 
they have 
In too 
solely for 
affirming con 
While the large 
been denied by 
parties nor their 
ittorne { e discouraged from filing them 
1 is considered by 
, of their valuable 
il ri required nd if the court can 
s work, it would 


certiorar! 
irge as 
this act. 
resented 


delay. es] i! cril inal cases 


enable it t t tiie sposition ol 


the causes 


relief could be 


oranted 1 rt by an act authorizing the 


derable 
hree commissioners, 
learne i! it] salary ample to secure 
for 
of the 
should be re 
ly, prepare a short, 
the reasons for 
granting o! lenying the petition. 
I 1 to the court which 
examining the peti 


tiot 1 nd in some instances 


lawve! t t hom all petitions cer 


tioral eferred by the clerk 


ners 


court, 


( ncis tal I I tacts and 


the record, 
1m us, notwithstanding 
rule 3 revised rules of that court, which 


would not 
iry that they be ap 

approval of the 
These 


a position 


mmission 


behavior. 


sy 


t occupy 


Eastern District of 


Arkansas 


similar to those of Masters in Chancery, or referees 
in actions at law. 


The order granting or denying the petition 


would be by the court. Many states in order to 
relieve their Supreme Court, have provided for 
Commissions, with powers to recommend to the 
court what the decision in the cases referred to 


them should be, and the court thereupon either ap 
proves or disaproves their opinions. Such acts have 
been uniformly sustained, and met the approval of 


the bench and bar. 


Questionnaire for A. B. A. Members 


1. Are you going to the Annual Meeting at Denver, Colo- 
rado, July 14, 15, 16, and by whom will you be accom- 
panied? ... aera ial SE 

2. Are you interested in having arrangements made for 
a special train or trains from Chicago to Denver? 

3. Do you intend to take a vacation trip after the meeting 
is over? ted , ; 

4. Are you interested in joining a special American Baz 
Association party for a tour through one or more of 
the National Parks? ; a4 

5. If so, check place or places in which interested: 


(a) Yellowstone Park ... 
(b) Glacier Park ...... 
(c) Zion Park (Southern Utah) 
(d) Yosemite Park—California 
(e) Pacific Northwest 
(f) Grand Canyon 

Name 

Street Address 

City and State 

Send to 


WILLIAM P. MacCRACKEN, JR., Secretary, 
209 South La Salle Street, 
Chicago, Ill. 
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TWO IMPORTANT MEASURES 

Congress has before it certain important 
measures of particular significance for the ad 
ministration of Justice. One is the bill in House 
and Senate to do tardy justice to the Federal 
judiciary by increasing their salaries to a 
sum sufficient to overcome partially the im 
mense increase in the cost of living, thus 
enabling these highly important officers of 
our government to maintain themselves as 
becomes the dignity of their position. The 
other is the measure to give the Supreme 
Court of the United States the authority to 
make rules governing the entire procedure in 
cases at law to the same extent that it now 
has powei to regulate the procedure in 
equity and admiralty and the bankruptcy 
courts. Neither of these proposals is novel 
to the lawmakers and all the arguments 
that can be advanced on either subject have 
been fully threshed out in committee hear 
ings and elsewhere. All that remains is for 
Congress to take action, and we believe that 
the best sentiment of the country, both in 
and out of Congress, is in favor of putting 
an end to delay and passing these important 
measures. 

The bill introduced in the House of Rep 
resentatives by Hon. George S. Graham of 
Pennsylvania, and in the Senate by Senator 
Ernst of Kentucky, to increase the salary of 
the Federal judges, proposes a scale of in 
crease for the Federal judiciary which is 
altogether reasonable. When we compare 
the salaries received by our Federal judges 
with those received by the British judiciary, 
for instance, and with those received by the 
judges of State courts in many cases, the 
niggardly manner in which the nation’s ju 


1; a : an 
Is Only too apparent 


diciary has been freated 
Moreover, the tremendous increase in the 








cost of living since the war, which has 
touched all classes but as to which most 
classes have been able to effect certain fa 
vorable readjustments, has left the Federal 
judiciary in a particularly unfortunate pos! 
tion. The fact that a number of able judges 
have found it necessary to resign from the 
bench on account of this economic pressure 
speaks eloquently of the entire situation. A 
continuance of it naturally means further 
loss of able and experienced men who can ill 
be spared and an increase of difficulty in 
recruiting the bench with men of the same 
high standard as those who now adorn it 
Fortunately, the condition and the need are 
too plain to be misunderstood even by the 
general public, and there is thus every rea 
son to believe that proper relief will be 
afforded. 

The time for action has no less emphat 
ically arrived with regard to the measure 
conferring upon the Supreme Court of the 
United States the power to make rules on 
the law side of Federal courts and thus lay 
the foundation for a simple, scientific and 
uniform Federal practice. It is unnecessary 
to recount here the long agitation in favor of 
this very salutary measure, during which 
every phase of the question has been dis- 
cussed. No proposal for legal reform has 
ever come before Congress with a greater 
weight of judicial and professional author 
ity, and the commitments by senators and 
representatives, in response to a question 
naire sent out by the Committee on Uniform 
Procedure of the American Bar Association, 
indicate very plainly the sentiment of the 
overwhelming majority of senators and rep- 
resentatives. There is not a single argument 
that has been offered in opposition to this 
forward-looking measure which has not been 
completely answered time and again in the 
reports of the Association’s Committee and 
in addresses -before bar associations all over 
the country. The one objection which has 
the least in it and yet seems the hardest to 
down in the minds of the very few opponents 
of the bill, is that lawyers of the various 
states might be inconvenienced in having to 
learn a new system. 

The issue in this case is simply whether 
at a time when improvements in the ad 
ministration of justice are imperatively 
demanded by public as well as by the pro- 
fession, Congress can be brought to delay 
further as to a reform obviously sound in 
principle and endorsed by an overwhelming 
weight of legal authority. 
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SOME JUDAH P. BENJAMIN ANECDOTES 


cilious manner in which this case has been dealt with 


by my learned friend, Sir Roundell Palmer, and to 
some extent acquiesced in by my learned leader, Mr 
Kay, if, sir, you will only listen to me—if, sir, you will 
only listen to me’ (repeating the same words three 
times, and on each occasion raising his voice), ‘I pledge 
myself you will dismiss this suit with costs.’ The Vice 
Chancellor and Sir Roundell Palmer, and indeed all the 
court, looked at him with a kind of astonishment, but 
he went on without drawing rein for between two and 
three hours. The court became crowded, for it soon 
became known that there was a very unusual scene 
going on. In the end the Vice-Chancellor did dismiss 
the suit with costs, and his decision was confirmed on 
appeal.” 

In his recent autobiography Sir Arthur J. Ashton, 
“As | Went on My Way” (London, 1824), speaking of 
his contemporaries, writes : 

“Butt for advocacy, but for everything else Ben 
jamin, was the verdict of the City. This former Attor- 
ney-General of the Confederate States was a short, 
tubby man, with nothing about his face or demeanor to 
attract special attention. Admittedly he argued better 
than any of his contemporaries. He hated cross-exami 
nation, and at the end of his time refused to do it. | 
remember a great City firm taking him to the Guildhall 
for a special jury case. Mr. Arthur Cohen, Q. C., was 
the second silk, and Benjamin tried hard to escape from 
the brief. But they begged him to at least open the 
case, and this he reluctantly did with his own supreme 
lucidity. Having finished the opening, he picked up his 
papers and tying them up as he spoke with the red 
tape, said: ‘Those, gentlemen of the jury, are the facts 
of this case as we understand them; and with the 
assistance of my friend, Mr. Cohen, who will examine 
all the plaintiff's witnesses—with our junior’s help— 
and will also cross-examine all the defendant’s wit- 
nesses and make the speech in reply—you will no doubt 
be enabled to give us a verdict.’ These or such-like 
words were the last he ever addressed to a British jury, 
and having tied the knot in his tape to his satisfaction, 
he walked out of Court 

“The last speech Benjamin ever made as an advo- 
cate was made in an arbitration, as it happened before 
Mr. Arthur Cohen, on a Saturday afternoon. | attended 
to take a nofe for Moulton. Mr. Benjamin told Mr 
Cohen in one sentence that he was glad his last speech 
was made before him (referring, I think, to their being 
both of the same race), and then stated the facts in 
his terse and unadorned way, missing nothing and re- 
peating nothing. The case concerned some works at 
St. Helens, where the furnaces had got out of order. 
He said the workmen had been ‘Fettling’ these furnaces, 
‘and’ in his strong Yankee accent, ‘I dawn’t ‘exactly 
knaw what that means.’ Saying I came from Lan- 
cashire, I gave him the meaning of that characteristic 
Lancashire word. ‘Naw daht that will be saw,’ he said 
and passed on. So I suppose I am the last man who 
at the Bar taught Benjamin something he did not know 
Often have I seen him, especially in the Court of 
\ppeal in Lincoln’s Inn, before, say, Jessel, James and 
Bramwell, sorting out the various propositions which 
might help him in a desperate case, suggesting distinc- 
tions and questioning obiter dicta, and all with an air 
of detachment and indifference which doubled the effect 
if his plain sentences.” 

Lee M. FriepMAN, Boston, Mass 
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ONGRESS, the | nst md the Suprenie certain I tate ratilying « re 
Court, by Cl es W Boston, Little, in the Federalist (especially era 78 
Brown and | Price, $3.50. Mr. Warren speeches made in early debates : 
has been moved by recent attacks on the power’ soon \ll this evidence Mr. Was ul 
which is exercised by the preme Court of the his earlier work The Supreme ( 1 te 
United States when it disa acts of Congress History, reassembles, and it cert ke the 
on the ground that they « lict with the Constitu charge that Marshall's famous ry 
tion, to prepare a defens« is practice. His first v. Madison was “usurpation” ! 
care is to meet the charg t judicial review ot deed, the e fact which the 1 ore 
acts of Congress arc* iginally out of an act « f have usual illeged in support p 
usurpation by the Court its« that the Court lifted erly exami ed, an argument ag is the 
itself into this transcendar isdiction, as it were fact that the Philadelphia ( edly 
by its own bootstraps voted down a proposal for a ( f Re 101 
To begin with, Mr. W thinks it apposite which should consist in part « e Su 
to disparage the originalit the Constitution preme Court and should wield ( ve 
an instrument of governme! ind points out in icts of Congress But why was 
detail whence this, that and the other feature of the posal voted down? The argu S oly 
government of the United ites were borrowed insisted up its ge 
The purport of this lin reasoning seems to would in the é ip 
be that judicial review wa t naturally inherited of acts of Cor the ercis¢ 
by the government which was set up in 1789. Such this power unbiased by any the 
however, is not the case notion of judicial work of law-making. 
review had, it is true, beet 1iogested in some ol Yet although the great ma e leaders 
the states previous the | ention of 1787, but of the Convention of 1787 wu cepte 
there is little if any evidence that it had as yet udicial review of acts of Cong ture of 
come to be regarded as a settled part of the const! the new system, still it is plain fe het 
tution of a single state at that date. It was, indeed, really had any appreciation of m 
the crudest sort of idea, the raw material of a_ portance of the thing. Hamult Fe 
possible instituti mn of government; one which more eralist 81, and his own case up ‘ rs 
over the authors of the principal plan before the him out. In Federalist 34 he ha 1 that 
Convention entirely ignored at the beginning. Nor Congress itself would have fi in 
does Mr. Warren’s argum ( n this point—or the terpreting the “necessary and | e, re 
implication of his argu hang together with sponsible only to its constitue é in 
what he has to say o her pages regarding legi Federalist 78, where he formul the ica 
lative omnipotence nder t early state constitu irgument udicial revi the é es 
tions. Judicial review d t go with legislative of a t within the scope e ul 
omnipotence, and it origi represented a reat host f \ a case which sible 
tion from it excepti ever arisé! \t r ‘ 
Mr. Warre1 tend that the power esting is the se of Madis Mi 
of judicial review is ¢ 1 upon the Supreme Warren tains a suspici ( Neve 
Court by the Constituti ific terms, such a thele ict that even bet ( tior 
those in which the vet is conferred upon d gone to effect n Octobe 8, t é ecis 
the President Rather | t to the idea that ve fil Madison using langu t ery 
“judicial power” involves t er of interpreting like a dire repudiation of evie “It 
the law in connect A es plus the idea that’ sh e allowed to the ju ( es, 
the Constitution is “law.” But what evidence have he wrot« ) pronounce a law ncon 
we that the contemy] the Constitution of | stitutional and invalid In the tions 
1787 accepted these idea espe ially that they and indeed 11 the federal one al s n 1s 
deduced from them th r validity of the made for the se of a disagree g 
Supreme Court’ ersi Constituti Well, ther t s the courts are g st 
we have a g 1 deal: « phrases of the Cor making the decision, it results efusing 
stitution (Article 3, Sec. 2 Cases yt re o te its 
ing under this (¢ t Article 2 al character : part 
“Supreme law” binding udges”), speeches ment p nt in fact to vhich 
made in the C 787, speeches made it s neve tended and « ( ( Nor 
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firmed by Congress’ remarkable restraint in the 
matter of its unquestioned power to increase the 
membership of the Court at any moment. To this 
ordinance of self-denial, which has long since be 
come a settled part of our constitutional practice, 
Mr. Warren appears to make no reference 

Instead, he shows that the Supreme Court has 
intervened some ten times since 1867 to prevent 
Congressional infractions of its interpretation of 
some one or other provision of the Bill of Rights 
(see page 150). But in pointing this out Mr. Wat 
ren overlooks the very pertinent fact that the meas 
ures so disallowed were enacted presumably by 
only ordinary legislative majorities—save for two 
of them, which emanated from a single house—and 
by a Congress as yet uninstructed in the views oi 
the Court—a very different situation from that 
contemplated by the LaFollette proposal. Further 
more, the soundness of several of these decisions 
has been sharply challenged by competent authort- 
ties 

Nor again is Mr. Warren’s endeavor to show 
that private rights are less secure in Great Britain 
than in the United States altogether convincing. 
He relies on the Zadig Case, which he compares 
with the Milligan Case (pages 168-170). But he 
forgets that while the former was decided during 
flagrant war, the latter was deftly sidestepped by 
the Court till war was over. Nor may the Ju Toy 
Case (198 U. S.) be overlooked in this connection ; 
all things considered, it is perhaps a closer parallel 
to the Zadig Case than is the Milligan Case. Then, 
too, there is the little matter of anti-liquor legis 
lation in the two countries. While the British 
Parliament usually stands ready to compensate the 
brewers and publicans of Great Britain for losses 
resulting from legislative deference to popular 
virtue, our gentry in the same line have always 
had to put up with the poor consolation afforded by 
judicial lecture on the beauties of the “police 
power.” 

Rather contradictorily, Mr. Warren seeks in 
other pages (see especially pp. 134-136) to break 
the force of criticism against the Court by deprecat- 
ing the excessive importance which has been at- 
tributed to its activities in disallowing Congres 
sional acts. “Now what are the facts?” he asks, 
d proceeds to answer: “In one hundred and 
hirty-five years there have been exactly fifty 
three decided cases in which an act of Congress has 
been held unconstitutional. . . . But of these 
fifty-three decisions, only eleven have ever received 
any serious criticism. .”’ The list of cases 
which he appends includes several of rather minor 
importance but omits two of great importance, the 
Civil Rights Cases (109 U. S.) and the Sugar Trust 
Case (156 U. S.). As to the latter Mr. Warren 
would undoubtedly say (see page 132) that this 
involved only a question of statutory construction— 
that is, of the Sherman Act. But this explanation 
will not hold water. For the decision in the Sugar 
Trust Case did to all intents and purposes nullify 
the Sherman Act, and kept it nullified during the 
most critical period in our industrial history, when 
most of the great trusts were formed; and it did 
this in consequence of the Court’s constitutional 
theories 

Speaking in reference to the LaFollette pro- 
posal President Coolidge has said—words which 
Mr. Warren quotes (page 174): “It is not neces- 
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sary to prove that the Supreme Court never made 
a mistake; but if the power is to be taken away 
from them, it is necessary to prove that those who 
are to exercise it would be likely to make fewer 
mistakes The first question that has to be 
answered is, what test of “mistake” is here ap 
plicable? None occurs to the reviewer except the 
test. to-wit, whether Congress oO! the 


pragmatic 
t 


Court has proved it prophet of the 


bette 


self the 


law in the long run as to those tters over which 
they have clashed lurning back, then, to Mr. 
Warren’s list of outstanding pronouncements of 
the Court, modified as just indi ited, let this test 
be applied. The Dred Scott decision has long 
since been overruled, root and branch though as 
Mr. Warren suggests, it took a Civil War to do 
it. Hepburn v. Griswold was reversed by the Court 
itself within two years. If the Civil Rights Cases 
are still good law, then the « siderable array of 


legal talent which has been supporting the pend 


ing Anti-Lynching Bill would seem be much in 
error. The decision in the Pollock Case was re 
called by the Sixteenth \mendment, though just 
how effectively is apparently still a question. The 
decision in the Sugar Trust Case has long since 
been abandoned by the Court; while Hammer 

Dagenhart, disallowing the first Child Labor Act, 
produced from Congress a proj yosal to amend the 
Constitution which, if adopted, would extend na 
tional authority far beyond the statute disallowed 


in that case. And whether this amendment is ever 





adopted not, the Court cannot indefinitely occup) 
the position of saying as it does today, that a state 
cannot check interstate commerce in the products 
of child labor, because to do so would be exercis 
ing power belonging to Congress, and that Con 
gress cannot check it because to do so would be 
exercising power belonging to the states!) Absurd 
ities which “repeal all the benefits language and 
intellect”’—to borrow an expression from the re 
doubtable John Taylor of ¢ aroline—cannot be pet 
mitted permanent lodgment in our constitutional 
law. 

This brings us to a passage tow: ird the close 

Mr. Warren’s book, where he seems to be think 
ing of chucking his brief altogether—though the 
appearance is probably quite illusory This 1s 
where he distinguishes between cases and questions 
(see pp. 253-257) The Court, he informs us, has 
the right to decide the former but not the latte 
and he quotes with apparent approval Jefferson's, 
Jackson’s and Lincoln’s contention, that decisions 
of the Court do not bind Congress ot the President 
in the exercise of their legislative powers This 
contention unquestionably runs counter to the vet 
dict deducible from actual practice for the most 
part It also runs counte to the assumption 
on which judicial review has often been thought 
to rest, namely, that the Court's version of the 
Constitution is the Constitution, while that of other 
branches is only opinion Pushed to its logical 
extreme, the contention is really more radical than 
the LaFollette proposal, as is illustrated by what 
happened in 1870. when Congress found it neces 
sary to get rid of the decision in Hepburn v. Gris 
wold Still, avoiding logi extremes, it would 
certainly not be bad thing if the idea could be 
instilled in Congress that it within its rights in 


ourt and in refusing 
meas 


examining the reasoning 


to defer, in the resh legislative 


elabdor! 


ASSOCIATION 


JOURNAL 


ures, to anything but sound reasoning What sense 
indeed, in urging another amendment t the Con 
stitution with this remedy virtually untried 

The real case against drastic interference in 
judicial review, even as it affects acts of Congress 
is hardly indicated by Mr. Warren Judicial revi 
has become today so estab lished and wrought a 
part of our constitutional machine! that to d 
away with it or to curtail it ser! ithout at 
the same time giving attention t er feature 
of the system might lead to result t to be calcu 
lated. “Judicial review, as I have el here wv 
ten, “is only the American method eeting ct 
tain problems that have had to be met and solved 
in every constitutional system”—Especially the 
problem of legislative responsibility nd this is a 
consideration which becomes particu y impres 
sive when we recollect judicial re state 
legislation. So long as some of the mportant 
powers of political society continuc r strib 
uted among half a hundred local legislatures in a 
country which has long since becom«¢ 1e ¢ ym 

industrially, commercially, an cially, the 


ically, 
curb which the Supreme Court exe 
paratively unobtrusive way upon 

It true 


is 


is simply indispensable. 





judicial review of state legislation was 


from judi 
but more 


at least in principle 
legislation ; 


able— 
Congressional 
has linked them up in 


of practice 
to weaken the one would inevitab! 
other. 

Lastly, it is “pertinent to ask tl 
I am again quoting myself “wi 
mental meaning of the phrase ‘a g 
laws and not of men’? It means that t 


express something more than the 
means that 


that section of people; it 

press the stint conviction of the gt 
society It means that the s« 
right and that of moral right oug 
company—certainly not for long 

est argument for a constitution suc h as 
it represents an effort to keep gover 
basis of moral obligation,” and that ju 
looks to the same end seems incontt 

is this argument for judicial revi 


a merely theoretical one in the preset 
crete menace of bloc government 
No doubt the advantages of ju 


not come free—sometimes they have 
expensi\ e—a real attempt to balance 
credit side of this institution woul 
laborious investigation and has n¢ 
Still. it is fair to say that if the | 
way often delayed desirable r« 
other hand, it has often labored hat 
ally successfully—with an intractable 
dent to bring reforms within the 
stitution And the result is that 1 
tional law is, in the hands of pt 


judges, less an obstacle than ever bet 
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CURRENT LEGAL LITERATURE 


but what” is like his fellow countryman who 
dawned on a formal evening affair in knickerbock- 
ers, dusty bi n shoes and a striped shirt. The 
book he has ed is partly bibliography and partly 
legal histor ere is too much legal history for 
a bibliogray t little legal history to give it 
any genera é hese lectures presumably were 
directed eit] to the ordinary law students or to 
those a i lents who are about to begin 
to qualify esearch work upon English Law. 
General stu t vould mucl better be devoting 
their time t sworth’s History of English Law, 
where ny general value in this book 
can be f I better done and so connected 
that it is e value in giving a student light 
the histor English iw. On the other hand, 
idvanced vho are a prepared to do 
research worl ist have done an amount of gen- 
eral reading e law such that this book will be 
f 1 lva irecting their reading. It is 
ieedless t everything out of the Harvard 
Law Scl Di Pound’s Interpretations ot 
I egal H In essays mm Anglo- 
Saxo! | ne I ne most obsolete of 
existing entione a chief source, ex- 
cept that t t piece of work, which is Dean 
Langde Pleading, has been overlooked. 
\mong the rd Studies the original work of 
Barbour o1 y Equity is not mentioned, and 
ome ot the Society publications are ignored. 
he ipter entitled Equipment for Re- 
search, the nd on Existing Bibliographical 
Guides, t Sources Anglo-Saxon Law, 
and the fourt the Influence of Roman Law on 
English | t rey reading. The chap‘ter 
in Statute urious for what is left out as for 
what is Phe chapter mn Public Records, 


divided int hequer records (including books on 
the exchequ Chancery Inrollments, Plea Rolls, 
il Fine | iVs o attention to records in 
chance he indexes of chancery records 
SO tal s st, are mentioned under the some- 
what unpt g head of Bibliographical Guides, 
which they t in any sense. Here for want 
of a bett Barbour’s book could very prop- 
erly have ed. The chapter on Case Law 
unac ts the Selden Society Cases be 
{ e the ( ’ : 

Phe tet 1 A bridgen ents is uselessly 
lengthe lly by a futile inquiry as to 
Stathar ipte n Text Books seems to be 
for the most rt historical matter much better done 
by Holds t vho has a very close acquaintance 
vith the | themselves 

It ma e noticed in passing that Mr. Winfield 
seems t no acquaintance with the reason 
why Lat rst used in the courts and then 
Nort He thinks Anglo-Saxon an Eng 
lish language and apparently does not know that 
there wv re ish nguage prior to 1350 

If this } s intended t help research, it 
cannot Irpose The only way in which 
reseal e done is for a man to qualify 
himse eading the law, especially by 
the |] f a large number of well known 
works ling | | bout them. Mr. Win 
eld see é e idea that a graduated law 
school stu t reading his book on the sources 

in start ese rk by detailed study 
of the rig sources on some subject This is 
folly Tt} t must first devote years to gen- 
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eral reading of the printed sources, carefully avoid- 
ing many mentioned by Mr. Winfield. Whatever 
is the phase of legal history intended for special 
study, practical knowledge, and much of it, of the 
law in actual operations is necessary. The student 
must work backwards from Coke Plowden 
Dyer through the Year Books to the Conquest as 
mere general preparation before he is even suited 
to do any valuable work. Otherwise he falls into 
the mistake of praepropera editio and praepostera 


le ctto. 
Joun M. Zane 


and 


( hicago. 


Mental Disorder and the Criminal Law, by S 
Sheldon Glueck. Boston: Little, Brown & Com 
pany, pp. xxii, 693. $7.00.—On the jacket covering 
this book is a quotation from Dr. William Healy, 
of Boston, that this is “a splendid piece of work which 
might well become the standard reference book on 
this subject.” While Dr. Healy’s name alone would 
such a statement from being heavily dis- 
counted, examination of the book speedily confirms 
the justice of the praise he gives it. First of all, 
it has the merit of comprehensiveness. Mental dis 
order is a problem for the criminal law not only if 
it is alleged to have been present at the commission 
of the wrongful act. It is equally so if it arises at 
any later stage, when difficulties are raised that just 
as urgently call for solution but that are rarely 
noticed, even in passing, by most writers. This 
phase of the subject is treated with a care equal to 
that dealing with the other, more frequently noticed 
one Passing on to a description of the book, it 
opens with an outline of the various ways of deal 
ing with such subsequently arising disorder ; it then 
goes on to an exhaustive analysis of the various 
legal tests of insanity, next to a description of the 
different groups of disorders and their accompany- 
ing external manifestations, and finally to the pro- 
posals for improvements, both as made by others 
(with an appreciation of the merits and demerits of 
each) and by the author himself. The criticism 
of existing tests (knowledge of right and wrong, 


save 


irresistible impulse, delusions, etc.), is on a scale 
of thoroughness that has not (so far as the re 
viewer is aware) even been approached by any 


other writer. Mr. Glueck’s demonstration of thei 
inadequacy is based on a postulate of no particular 
radicalness, at least to psychiatrists, viz, (a) that 
the mind is not divided into a series of compart- 
ments, some of which can be wholly unsound while 
the rest are wholly sound, and (b) that the mani- 
festations of unsoundness, such as delusions, lack 
of emotional control, etc., should be regarded merely 
as external symptoms of the disorder, not as them- 
selves the disorder. From this position two con- 
clusions follow respectively, (a) we can no more 
logically assume that a disordered thought process 
of one sort is without any relation to disorders of 
apparently different processes, than we can say for 
example, that an infected finger is unimportant to 
the health of the rest of the body; (b) it is as 
illogical to say that a man is sound mentally, simply 
because he does not happen to display the particu- 
lar symptom or two that the law makes into a test 
(delusion, knowledge of right and wrong), as it is 
to say that a man is enjoying perfect health because 
he has neither earache nor a sprained ankle. Yet, 
as the author demonstrates, this is exactly the vice 
of all the accepted “tests” of insanity, with their 
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concentration on one or two manifestations of it. now, he placed these matters in a s: 
In his description of the various sorts of disorder One word of caution is necessary 
i and their medical aspect, the legal reviewer is more a |! from the statement. jt 
| ataloss. The testimonial from Dr. Healy, already  c¢; nost of the sections in the 
quoted, shows what the trained psychiatrist thinks scattered about in the old, thes 


of it. Finally in his recommendations Mr. Glueck merely been reprinted in a new ¢ 








attempts to strike a middle note between changes each one has be: carefully re 
sO sweeping as to be impossible of acceptance anc cated by the frequency with which its text s been 
on the other hand mere temporary patches on a_ pruned, added t r otherwise 
} system left essentially unchanged. Thus he put 
| - . 7. : «4 . ‘ . ( nferey maniitt ( j 
H much faith in a wider use of the idea of partial oo N York: H p 
ia’ hadi : int INEW York: Niarpe 1 ° SZ 
responsibility (e. g. as in voluntary manslaughtet TI : “eat 
- P “<4 ne subptitie the OOK \ 
the provocation reduces a killing from murder) , ‘9 ; ' 
. a aie ave ’ Them most a equate VY @xpla 
An appendix contains ali relevant state statutes and . oer 
» bibl; 7 <p age eit pa. @ compendiur f useful hints, 1 ( 
a bibliography. Both the author and the publisher ‘ ' ' 
° . ’ . , , suggestions, et oO! Ow vet 1 ( 
of this work may feel assured of having made a —— : - 
“ ‘ ; ‘ the sacrifice in time and mone 
lasting contribution to a subject of extreme im 
pee - ence represents Reading it 
portance, 
Just as § rt¢ t ns out to be the ( 
The companion lume to Montgomery’s In that anybody can do after fashi ; 
4 nat an 1’ an l aiter a ta I l 
come Tax Procedure 1926 has now zppeared unde improved by a little intelligent foré 


the title of Excess P? fits, Estat Gift Capi al St book carries out its aim of aiding t] ight 


rye ns ‘ ‘ne > i 
Tax Procedure 1926.(New York: Ronald Press ‘Tie Bowel Palen P Mi 
~ + . . . ne NOVa im ress \ l ¢ 
Pp. 853. $6.00). Its divisions are as indicated in lic] id Real | ; 
. ‘ - . pubisners of fi rida \ l rst AL 
the title and except for the first, call for little com Soap = SS pse ; 

a ne a (pp. 252. $7.50) and Tar Red | 
ment. They appear in much the same sequence as j, ) $100) both by P. V ; 
° ° . ' ‘ ‘ . ; i¢ pp. 2 Ned | } ot! D) v\ I 
in previous editions but brought down to date by j, "°° ‘PE doe t 

: aa 1 as | G25 3 ¢ latter publication 1s an unbout Che [ 
the requisite modifications In the 1925 issue « : , +H 

: : rice ot! pproximate t 
the previous one volume edition, however, there P*"* r greerser iy : 
4 ; nts a pag he material i 

was no separate division devoted to the Excess rs? - . { : — 

> . , . in imed f legally unt 
Profits Tax, hence this feature is the most sig = > ; — 
nificant as well as the largest. Examination shows Under the name of ro2 


that the majority of the section headings in the Prentice-Hall, Inc., of New York | pre 


present work also appear in the old edition, but in digest of corporation, inheritance a1 me taxes 

the latter they were highly dispersed, each item throughout the United States The matet 

being placed according to its meaning from the ranged in a uniform manner unde { 

Income Tax standpoint By once more reuniting 1s followed by a diary showing under eacl iy the 
+] { tr 4 


them under the heading of e tax which directly tax matters set for that day 
caused them Mr. Montgomery is only returning to diaries. Price, $5.00 
a method already tried by him in 1921, when, a: E. W 
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CURRENT LEGISLATION 
Taking Finger Prints Upon Arrest 


By Aprsot Low Morra' 


F t entify persons has been in identifying the defendant on the trial as 
the is proved ade the culprit who left his impressions at the scene of 
qu to classify and the crime. For this purpose 1 makes but little differ 


file. a ( that many per- ence at what time the defendant was fingerprinted 
ns d upon. Even’ whether on arrest or during the trial, but fingerprint 
the syster M. Bertillon, identification can be made to serve a far wider purpose 
s useless erv accurately Fingerprinting on arrest not only discloses many fugi 
taken, n hildren.t Fur tives from justice,” prevents many cases of mistaken 
thermore where two identity (a valuable protection to innocent persons), 
fet rements.?. It isa provides an important means of recapturing a prisoner 
t, h-old fetus until who escapes or “skips” bail, but also gives the arresting 
e de ith the papillary authorities an opportunity to learn at once the criminal 
deo itterns which are’ record of the accused. 
In ngit ms have ever The importance of this has been largely ignored 
er lia fingerprints There are many theories regarding the treatment of 
san in extensive use criminals, especially of first offenders, but it is genet 
for mar not introduced ally conceded that no matter how a first or casual 
to Eng tion based offender is treated; the habitual criminal is a menace to 
n finge Or Today they Society and must not be allowed to prey upon the pub 
ire recog ilized world _ lic. The causes of recidivism have not been determined, 
s trust many instances but the legislatures are firm that whatever they be, the 


’ 1 ‘ 
idence alone 


fingerprints 


public shall be safeguarded from those who are habitual 
offenders 


There is only one practical way of discovering if 


a prisoner has a criminal history. His fingerprints must 


be taken and compared with the official records. De 


stances of Luke O'Neill, N. ¥ 
I 4 f S also report of Ol State Bureau 
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pending on the memory of officers and wardens 1s 
inadequate, for not only would 
nition, but, as happened not infrequently, innocent pet 


many escape recog 
sons were inadvertently “identifi 
The first use of the pris« 
magistrate in fixing bail. Although bail must be allowe 
in all cases. save murder, as onstitutional rig 


record is to aid tl e 


most states.’ the courts still retain discretion in de 


termining its amount, restrict Illinois alone ex 


cepted) by the provisions against excessive bail It 
nine states.’° and in the Federal courts, however, bail 
is not a constitutional right. New York, for instance, 


has enacted into statute the common law rule that bail 


in all cases except where the defendant is charged 
with a misdemeanor is a matter of discretion for the 
court." 
will ensure the reappearance 


Before a magistrate grants bail in a sum which 


f the prisoner, he should 


be in a position to know the man’s record, that the 


amount fixed may ind in the states where 


he is not compelled to grant bail, that he may be cet 





tain that the interest of the public will not be preju 
diced by releasing him This aspect of bailing has 
been grossly neglected. It 1 known fact, thoug! 
difficult to prove, that bailed habitual criminals utilize 


their time on bail to “di 


their lawyers’ fees and perhay 
charges In New York County 
months of 1925, for example, there were 42 re-arrests, 
persons out on bail 
11 for burglary and 15 for rob 


= 


for enough money to pay 
s also their suretys 
during the first six 


mostly for serious 
3 were for homicide, 
bery and grand larceny 

“As identification and in 
ant by fingerprints prior to release on bail is not author 
ized or practiced as a routine, there is no way of 
estimating how many crimes committed by crim 
nals out on bail.” 


stigation of the defend 


It has been urge 1 that to search the recor ls before 


permitting a prisoner to be bailed would take so long 
that the rights of the accused would be seriously in 
vaded. Taking of fingerprints is a matter of a few 


4 
1 


moments, and because of the markably effective svs 


tem of classification an expert can locate a card among 
thousands of records in less than three minutes.'* By 
telephone he can ascertain if a card of that classificatio 
is held at the citv or state control bureau, and, 1f it 1s 
deemed advisable. at the national bureau in Washing 
ton. Any delay that occurs Ii n the administrative 
side in getting the prints to the nearest local bur: 
or records for classification and searcl 

Detection of the “repeater n arrest has a further 
importance Phe Bar Association in 1885 
reported in tavor f the free exchange of criminal 
records and photographs, and that after two conv 
tions for felony or grave misdemeanor the prisoner 


should be subject to police ipervision for life, or a 





stated term of years, and olitical disenfranchise 
ment.'® No legislature vever, adopted such 
drastic measures But a typical statute provides that 
on conviction for felon nd offense the pris 
oner “must be sentenced to imprisonment for a tert 
not less than the longest term, nor more than twice the 
longest term prescribed upon a first conviction.” On 

8. 11 I I ‘ 

» ¢ I I x S 

10. Ala M M N \ se \ 

a. Is Gy fi | 

12. Peoy I s \ 
Court); Pe v. W M N. ¥ 

3. Assoc. Grat . 2 

14. Fosd Eu ‘ 

l 22 Centra 


f a fourth offense imprisonment 











For the proper enforcement t ny ¢ 
forcement at all, of these measures, the re 1 of 1 
accused must be unearthed at on given to t 

ict att that he ma s Del 

rT nd | i! secure a prop é 1 t 

oe sik 1] € the re ord xe 
ing sentence that he may exercis¢ screti 
as the lav o1ves him in dete otl 
mmprisonment 

\t the present time it 1s not at freque 
1 professional criminal, possibly w ng 
past, to escape per punishment i 1S¢ 
inadeqt ite ret ras indicte | i i ( I l 

| ( vas nvicted of erand | \ 

C1 n 1918 1922 he was < f e! 
conduct n February, 1923, he ! ( 
ferent district o the ity and al ( ea of 
attempted | larcency, as first of / 5 
had al ¢ irrested in Chicag . I 
Ph elp] 

Legislators are beginning t é e that thei 
measures dealing with recidivism | led to accom 
plish the urpose, through lacl idequate legal 
means t detect recidivists lwo leg alive levices 
emploving fingerprint identifica en evolve 
to meet the uation Phe ire ement not 
exclusive it so tar no state has a ‘ ) gl 
in ideal criminal law would cet t tw 

Ss, In eSS¢é ( ne is the admin ( rot 
the other 

Wisconsin has adopted a part tio! pro 

ing that even if a former cot t e not charged 
in the indictment, upon convictior ‘ entence 
the court may or let the prisoners neerprints taken 
and records searched, and if a pr tion be 
lisclosed he district ittorney oe the 
prise e prisoner pleads n imme 
liate trial proved guilty the « mpose sen 
tence S sé offender 
{ \ | ‘ dabble sl ‘ { lea 
| e cast I el in misdaemea if s not ex 
tended it to cover more serious oftet ‘ re the nee¢ 
sn ( YTCa 

()ther states. attempting to detect re sn 
earliest stage possible, have set up a I t! 
cies Four of these were authe 5 
igan North Carolina,** Oklah« 
rhe Vii S tvpic il ta tat 
tt ure t eep files of 9 escriptive 
information concerning all felor thin the 
state, and of all well known and tual criminals 
from whereve procurable Chere led also 

the hinge nt impressions ot a ed in 
an\ khe ¢ 1. reformat I r the 
violation of state laws 
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rest of a person for a felony 


to take his finger nts ind forward the same 
to the I 1 tf be classified and filed 
The superintet shall compare the description re 
ceived with tl on file in the bureau, and if 
he finds that t son arrested has a criminal record 
or is a fugit ustice, he shall at once inform 
the arresting f such fact Phe report of the 
California bu 1922 shows that of the 48,672 
fingerprint re f delinquents received during the 
preceding t 7 573 (over 17 “were iden- 
tified by the | is having prior criminal records 
which were wu n to the arresting departments.” 
Ohio. for the ling Tune 30, 1925, reports that of 
19.677 ingui! lelinquents received, 5,026 (over 
26% ) were identified In nuar 1926, there were 
1.311 Inquire I ed fron vithin the state: 1922 
from he t nd 21 from foreign countries; a 
total of 3.254 r criminal records were disclosed 
of 45¢ 34 those concerning whom inquiries 
came frot the state, and 33 17% ) from with- 
out, a t 24 
The © rt also notes that 1,040 fugitives 
from justice ntified and apprehended through 
the effor 1 ’ furnished by the 
bureau \ these were prisoners escaped from 
other states iolators. and some wanted for 
other offense luring Januar 1926, 243 fugitives 
vere ippre 
Popular n has s ely associated finger 
prints witl 1 that there s been objection to 
the keeping of s taken bv the police when a pris 
oner 1s re litted e this has no logical 
basis, as t marl man as a criminal 
and are n than a true signature to the copy of 
the indictm« r information which is kept on file, the 
feeling has reflected in several states*® in legisla- 
tion requiri1 o estruction or return of prints taken 
he fore “ol t the prisoner! be not convicte l. 
While it een objected that taking fingerprints 
ups t varranted under the police power 
and is at idividual’s right, the cases 
’ e not s view 
Phe nl portant constitutional point raised 
against the ta f fingerprints upon arrest is that tt 
olates 9 st self-incrimination, which 
are und in t ederal and nearly all the state con- 
stitutions ul hich was a tenet of the Common Law 
This object received, through analogous cases 
much di ere prints are taken to ascertain if 
the pris minal re 1 in order to determine 
the advisabilit f enlarging him on bail or to have a 
means of tf turing him should he become a fugitive 
from just nstitutional problem is involved. If 
the tarily | his fingerprints recorded 
there 1 natior nv privilege has been 
waived em arises only where the accused 
5 S g I 122 
Michig 89, S L. 19 No. 131 
Sec 2 R sland (192 
( \ 
M Gow B am (190 
M x 4 the 1 
ex ss tutory 
' 188 M s \ W. 874: Moss 
S 86. 40 S S Vormack (1921) 1 
M \ 418, 198 
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objects and his fingerprints are taken under compulsion 
to be used, if possible, as evidence against him 

\ few courts have included in the privilege against 
self-incrimination any act of compulsion towards the 
prisoner that tends to identify him. It has been held 
that the prisoner need not stand to face the jury that 
thev might judge his age ;** he need not try on shoes in 
court,”’ nor place his foot in a track for purposes of 
comparison,*® nor stand up that a witness might iden 
tify him bv the lack of a foot. 

But the great majority of the courts and the au 
thoritative writers hold the view that the privilege ap 
plies only to testimonial evidence.** The purpose of the 
privilege was to prevent the torture of prisoners, not 
only because of the inhumanity of such methods, but 
because evidence extracted by such means is unreliable 
Evidence regarding the person of the prisoner, how 
ever, which is before the court, can be obtained with 
out torture (although some force may be necessary ) 
and such evidence is a fact which torture could not 


alter or make unreliable 

Mr. Justice Holmes has said, “The prohibition of 
compelling a man in a criminal court to be witness 
against himself is a prohibition of the use of physical 
or moral compulsion to extort communications from 
him, not an exclusion of his body as evidence when it 
may be material.’”** The prisoner has been compelled 
to remove a veil during part of the trial ;*° to stand for 
to expose a tattoo on his arm which 


identification 
was covered by his sleeve ;** and to don a blouse to 
determine if it fit.** In New York the court was per 
mitted to take the defendant's fingerprints before im- 
posing sentence that a more severe penalty might be 
imposed if a previous criminal record were discov- 
ered.** Where a prisoner was compelled to remove a 
shoe that it might be compared with a certain track, 
the evidence was held good ;* likewise, where a pris- 
oner was forcibly searched, facts gleaned from the 
examination were admitted.“* Examination of the 
defendant's body by order of the court to determine 
pregnancy has been upheld. After examining the au- 
thorities, and the history and purpose of the privilege. 
the court remarked, “The object of having criminal 
laws is to purge the community of persons who violate 
the laws to the great prejudice of their fellow men. 
Criminal procedure, the rules of evidence and constitu- 
tional provisions are there provided, not to protect the 
guilty, but to protect the innocent No accused 
person should be afraid of the use of any method 
which will tend to establish the truth. . . no evi- 
dence of physical facts can for any substantial reason 
be held to be detrimental to the accused except in so far 
as the truth is to be avoided in order to acquit a guilty 


person. *' 
4. W ams v. State (1892) 98 Ala. 52, 13 5 333 
People v. Mead (1883) 50 Mich. 228, 15 N. W. 95 
f D State (1880) 63 Ga. 669; Cooper v State [S88 me 
\la. 610.6 8S 110 
3 Blackwell v. State (1881) 67 Ga. 76 
8 Wigmore Evidence (2nd Ed.) $2263; and §2265; Underhill's 
Ev. (3rd d.) $816 and cases cited in each 
39. Holt v. U. S. (1910) 218 U. S. 245 
‘ Trial of Henrietta Robinson (N. Y. 1854) XI Am, State Trials 
‘ People v. Gardner (1894) 144 N. Y. 119, 38 N. E. 1003; State 
Reasby 1897 100 lowa 231; 69 N. W. 451; People v. Oliveria 
a 7 Ca s7¢ 19 Pac. 772; State v. Ruck (1906), 194 M 416, 
:s. W om 
42. Pe P Ah Chuev (1879) 14 Nav. 79 
‘ Holt v. 1 S. (1910), 218 U. S. 24 
44. People v. Sallow (1917) 100 Misc. 447 There an excellent 
n of the problem in the opimior 
‘ People Van Wormer (1908), 175 N. Y. 188; State v. Barela 
1 23 N. M. 395, 168 Pa 45 
46. O’Brien v. State (1890), 125 Ind. 38; People v. Stroll 1904 
| 1 N y 42 
‘ Villafior v Summers (1920) 41 P. I. 63 





CONVENTION FOR PROTECTION OF INDUSTRIAL 
PROPERTY 


By WALLACE R. LANE 


SR Nil gS 


1 ' 


This conference did much to clarify the world on the date due 
patent, trade mark and unfai1 mpetition situa While these provisions do not give the same 
2 


f hica fll., Bar; Member the American Commission 

: 

i ELEGATES from thirty-t nations partici and provides that there shall be no forfeiture 
pated in the International Convention for the patents on designs or utility models because 

| Protection of Industrial Property, held at non-working during the entire period of the grant 
' The Hague, Holland, from October 8th to Novem The present convention also provides for 

. ber 6, 1925. period of grace in the event of taxes not being paid 
i 


ied DY some 


tions. The treaty was signed at The Hague by _ rights in many countries as are aff 


it 


thirty nations on November 6, 1925, and now awaits countries to their citizens, they are a decided ste; 
ratification by the various natio1 toward securing more nearly reciprocal rights, and 
The commissioners who signed the treaty for will require many countries to change their preset 


the United States were Thomas E. Robertson, Com- laws. 
missioner of Patents, Washington, D. C., Wallace Just previous to the signature of the treaty the 


R. Lane, Chicago, and Jo. Baily Brown, Pittsburgh. United States delegation called attention to the de 
The basis of the recent convention was the re sirability of all countries doing away entire] t 
vision of the original treaty at Paris, of March 20, working, compulsory licensing and taxing of pat 


1883, as revised at the Washington conference in ents, with the hope that when the changes are made 
1911. under the present convention, various of the coun 


By the terms of the original treaty, the con- tries will go much further than the specific require 
tracting countries constituted a union for the pro- ments ol the present treaty toward making the 
tection of industrial property [The term “indus- !aws more nearly conformable to those of the 


trial property” was interpreted by the treaty to United States, and thus enable the next conventiot 
include the protes tiot f patents for inventions, to agree upon more nearly reciprocal! treatment f 
utility models, and industrial designs, trade marks the citizens of all nations. 

GUAGE tien Weick Wadicebed the conte There is a provision in the new treaty of vital 


of origin of the products, and the repression ot importance to manufacturers and merchants engag 
acts of unfair competition track ing in international commerce and it should bring 
By this treatv each contracting country afforded about a better understanding throughout the world 
the citizens of each other country the same advan in respect to honesty and fair dealings in commerce 
taves as were afforded |] ‘te vs to its own his is Article 10 Bis, which reads as follow 
ag ‘ \ \ 
citizens The contracting countries undertake to assure 
; 1 itizens of the union an effective protectior 1inst 1 t 
While the old treaty cured many advantage ~ pee Ragen n-scnacge . 
, i ] i : mpetition All acts contrary to honest usag 
for the citizens of each count brought about trial or commercial matters shall be consid ’ 
a better understanding between the contracting unfair competitior 
i | ) | there shall be forbiddet 
countries concerning industrial property protection, Especial] ere shall be forbidden 
“ys - a EF: : , 1 Acts of any kind whatsoever tending t wal 
the citizens of many o e countries secured ad : . , agi “nl 
. A ¢ . 9 . Oo create contusion with the merchandise <« Miucts 
vantages in some other countries which their owt a competitor 
laws did not afford 2. False statements in the exercise of commerce, t 
, " ing to discredit the merchandise or product ;s 
Important Questions Before Present Conference petitor 
Due to inequality of the lav f various nations \ provision follows by which every ntracting 
affecting industrial propertic there was a great country agrees to assure to the citizens of othet 
lack of reciprocity on some important matters. For countries of the union appropriate legal recourse 
instance, in the United State person who ob for the repression of acts of unfair competitiot1 
tains a patent on an n exclusive right \nother provision of the treaty enables the 
to make, sell and use this invention for a period of »wner of a well known trade mark to have the ex 
seventeen vears, and is neither compelled to work  clusive rights under that mark in every country 
it, grant compulsory licenses under it, nor pay any where it is well known, and affords relief for fraudu 
taxes on it, while in many the other countries lent registration of marks intended to forestall the 
each patentee must commence the manufacture and normal extension of trade of those whose marks 
sale of his invention within a very short period after ire well established and known in the countries 
its grant, and pay hea nnual taxes on 1t to pre importation 
vent its being forfeited Each of the contracting countries has agreed 
\ step toward uring more equal treatment to refuse or invalidate by appropriate measures the 
between the citizet the rious contracting registration as a part of trade marks or trade names 
countries has beer reed upon by the present the use of the national flags, coats of arms and 
convention. This substitutes new article entirely other state emblems of the contracting countries, 
doing away with tl forteitut ( f patents except ind each country agrees to prevent the unauthor 
where compulsory licens¢ ire ineffective to pre ized use in commerce of the coats of arms and state 
vent the abuse of the rights granted under patents, emblems of the contracting countries where this 
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to prevent detrimental measures being passed and 
to urge the more important ones proposed by the 
United States Government. 

Near the end of the convention, the Australian, 
Canadian, Danish and United States delegations 
secured the passage of resolutions by which the 
convention requested the Director of the Interna- 
tional Bureau to use his good offices 


"9 irnish official translation of the treaty to the 
administrations of the contracting countries on their de 
mand. 

2. To supply similar translations of the proposals 
for future conferences having to do with the revision 
of the treaty and 


To publish the important portions of the industrial 
property publication in such other languages as are desired 
by the different countries 
a number of other matters of im- 
but space prevents 


There were 
portance included in the treaty, 
] 


: : 
more elaborate enumeration. 
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of the War 


, Who Was Also an Honorary Member of the 


City of New York, at a Stated Meeting of That Organ 
m Held on February, 9, 1926 


Hon. WILLIAM D. GuTHuRi 


ciation of the 


the World 
the truths 
he material, 
ral laws with 
obtaining in 
ill be in the 
higher it will 
rue grandeur 
eir resources 
science, but 
ul For the 
tion by the 
debt of grati- 


memorial cere- 


Assoc iation of 


men on our 
are not those 
these two is 
Prince of the 
Malines 
1, Ferdinand 
t and fitting 
together, for 


ral force and 


p of 


+ 


nembership 
ne in the his 


1 century, 


o honored 
vhich should 
il le t ; be here 


Bar of the City of New York 
and join us in the tribute we are now paying. Cat 
dinal Mercier was profoundly stirred at the reading 
of this letter during the course of the memorable 
reception tendered to him in this building, and he 
requested that he be given the original as a souve- 
nir of his gratification at the compliment paid to 
him by our profession and by so famous an Ameri- 
can jurist and statesman as Elihu Root. Four years 
later when I visited Cardinal Mercier at the Arch- 
bishop’s Palace in Malines, he referred to his recep- 
tion by us and expressed his pride at having been 
made an honorary member of our Association, and 
he mentioned as among his treasures the letter from 
Senator Root and the beautifully engrossed copy 
of our unanimous resolutions electing him to honor- 
ary membership. He showed me the resolution 
framed and hanging in his dining room with the 
signatures of Mr. Milburn as our President and 
Mr. Strong as our Secretary; and there I have no 
doubt it was hanging until the end within his daily 
for constant reminiscence and testimonial. 
“T should be glad,” Senator Root then wrote, 
“to testify to my admiration for that great Prelate, 
and to my gratitude for all that he has done and 
all that he has been in the terrible struggle out of 
which the world is now passing. I should espe- 
cially like to support the motion upon which I 
understand your Committee has agreed, asking his 
consent to be made an honorary member of the 
\ssociation of the Bar. 

“Cardinal Mercier seems to me to be the chief 
outstanding figure illustrating and personifying the 


view 
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deep underlying truths for which the peaceful na- 
tions of the West fought the Great War, and for 
which millions of their sons laid down their lives. 
His country so free from selfish purpose and so 
staunch in maintaining its good faith against over- 
whelming odds was stricken down. No physical 
force remained to support him; but with high cour 
age, possible only to a pure and sincere nature, 
amid privation and distress, and in imminent dan 
ger of death, cruel and brutal 
despotism which held his body within its power, 
he gave voice to the conscience, the humanity and 
the sense of justice of Christian civilization. He 
was the embodiment of moral power standing alone 
and undefended. His clear and fearless appeals for 
the right against foul wrong stirred the better in 
stincts of men the world over, and by the com 
pelling force of a great example lifted them up to 
the level of sacrifice and daring 
“The underlying truths of the moral world are 
the same in all relations. They are the same in the 
religion of which he is a 
philosophy of which he has been so long a teacher, 
and in the foundations of the jurisprudence which 
this Association seeks to make a living force in the 
administration of the law among a free self-govern 
ing people. 
$y membership in this Association, Cardinal 
Mercier would but join himself to a group of his 
brethren co-workers with him in the same great 
cause; and how proud we should all be if upon ow 
rolls we might be associated with his revered and 
ever-to-be-remembered name.’ 


confronted by a 


minister, in the moral 


Equally eloquent and elevating was the fine 
address of welcome by our President, Mr. Milburn 
I can only quote a few lines, but they are typical 
of the beauty of the whole. For example, he said: 

“We have assembled to greet a great and good 
man; a great prelate, patriot and statesman, the 
lustre of whose personality and deeds in the war 
that has just closed is a shining light for all time 
It is most appropriate that this institution repre 
senting the bar of the City of New York should 
pay homage to so valiant a champion of right and 
justice. We extend to him the heartiest of wel 
comes. Words are too feeble fully to express the 
reverence and admiration in which we hold him, or, 
love we bear him, for is it 


1 
} 


what is deeper still, the 


not love that his bountiful and beautiful spirit 
engenders? 
I have heard him described as the 


moral and spiritual hero of the war. That is just 
No soldier or statesman of the war 1s 
imaginations. To 


what he its. 

so intimately 
find a parallel we have almost to enter the region 
followed him in his work and 
heard his voice across 


stamped on our 


of romance. We 
deeds and ministrations; we 
the sea, and we knew that what he said was true 
One word from him was more potent than tons of 
enemy propaganda.’ 

It was natural, indeed, that Cardinal Mercier 
should value highly the esteem of the American bar 
The moral philosophy that he had taught at the 
University of Louvain for so many years embodies 
the essence of those fundamental principles which 
are the basis of all systems of jurisprudence. To 
the maintenance of these principles the ancient and 
noble profession of the law la noblesse de la robe, 
has ever been dedicated. These principles animate 
the laws of all civilized countries, and everywhere 


\MERICAN Bar ASSOCIATION JOURNAI 


inspire and enlighten men in the admini 
justice. Blackstone declared in his famous « 
mentaries that moral philosophy, or wh: 
was called the law of nature, was the best and m 


authentic foundation of all humar iws, and 
added that, twenty-four centuries ag the Greel 
taught that jurisprudence, or the knowledge of t 


law, was the principal and most perfect brancl 
ethics 


It would be instructive and inspiring to « 


amine anew the doctrines that Cardinal Mercier, 
the chair of philosophy at Louvain, taught to t 
students attending that famous university. A stu 


of these lofty teachings would explain how it can 


about that little Belgium rose during the Worl 
| 


War to the highest and proudest moral grandeur 


of national honor, patriotic sacrifice and spiritua 
endurance of any country in history, and how he 
scholarly and saintly spokesman was able to uplift 
his clergy and people above the desolation of thei 
ruins and smoking ashes, inspire them with daunt 


less courage and fortitude, and pronounce con 


demnation upon the violations of international lav 
and of the rules of civilized warfare then being 
perpetrated by the invaders of innocent and blame 


less Belgium 

For many years 
Mercier had taught those who were to be the states- 
men and leaders of Belgium in her terrible ordeal, 
and through them her valiant and loyal people, that 
patriotism, with its deep sense of national honot 
was the highest of the natural virtues, that the 
prince of philosophers of antiquity, Aristotle, had 


prior to the Cardinal 


held disinterested service to the state t be the 
very ideal of human duty, that the religion of Christ 
had made patriotism and self-sacrifice for country 


a positive law, and that there was no perfect Chris 
tian who was not also a perfect patriot. His famous 
pastorals during the World War only 
what he had for many years before been inculcating 

And whilst emphasizing in his lectures and 
writings that the sublime philosophy he taught had 
developed under Christian influences and should in 
consequence properly be called Christian philosophy 


sophy, 


repeated 


laic phil 


in contradistinction to Pagan or Judaic phil 
Cardinal Mercier always instructed 
he sternly admonished his clergy and people during 
the invasion of Belgium, that they should bear in 
mind that Christianity had no monopoly of moral 
virtue, or constancy, or philanthropy, or patriotism 
in any of their several manifestations, that modern 
thought owed an immeasurable debt to Paganism 
and Judaism, that before the Christian era the ptetas 


his pupils, as 


of the Romans had been a beneficent and holy 
motive force, that the foundatior Christian 
philosophy had been laid by the Hebrews even 
more than by the Greeks and the Romans, and that 
Christ had been reared in accordance with Mosaic 


Laws, and had built upon the Ten :mandments 
of Mount Sinai, whose authenti 

found in the Old Testament of the Jews. E 
elevating was his refutation of the alleged conflict 
as ever been 


as Christian 


was to be 
ually 


between science and religion, whic! 
a subiect of controyv ersy, and is is 


theology: but he insisted that in essentials there 


was no conflict, that each occupied a field 
own, that whilst on the one hand religion had its 
mysteries which human understanding and 
are believable only through faith, on the other hand 
nature, the domain of science, has its mysteries like- 
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ise which in the ence of God had long re- was selected to be the spokesman of the City of 
mained undisclos¢ r were being but slowly dis- New York at the great banquet given on October 7, 
overed, and yet seemed at first to be insoluble and 1919, by the Merchants Association, and with sur- 
nexplicable ind fi y he loftily preached that passing nobility of diction and elevation of spirit 
harity, tolerance reverence made up the mas-_ he expressed the veneration of the whole city. 1! 
ter-key of the hur nind. Truly, Cardinal Mer- shall read you a few extracts from his uplifting 
cier taught as a | pher not only of the grove address, which made a profound impression upon 
yr of the chai the pulpit, but of life in all all who were so fortunate as to have the privilege of 
ts aspects and exities, amidst all faiths, and hearing him: 
among those w greed as well as those who “With unanimity of sentiment which effaces all 
ugreed with hit differences of race or creed, with a profound sense 
Nowhere will there be found a truer exposi- of obligation as well as with esteem and sincere 
tion of the essent erlying principles of inte1 affection, we pay this tribute to this champion of 
national law and jt rudence than in the immortal humanity, this exponent of invincible courage and 
pastorals that Cart lercier during the German undying faith. We have met here not merely to 
invasion addresse¢ the Belgian people and recognize achievement, but to pay our tribute to 
through them t vorld under the titles of heroism, to the victory of an intrepid spiritual 
“Patriotism and rance,” at Christmas, 1914; leadership. 
“An Appeal to Trut written to the Cardinals “It is the moral strength of Belgium that fur- 
and Bishops of Germany, Bavaria and Austria- nished one of the greatest resources at the com 
Hungary on Nov r 24, 1915; “For Our Sol mand of the Allies in the late war. That moral 
diers,’ delivered m the pulpit of the famous _ strength was not an abstraction; it was the strength 
Church of Sainte ( e at Brussels on the Na- of men and women willing to endure and to suffer. 
tional Féte, July 21, 1916; “Belgium Enslaved,” on It was the strength of a people willing to die rathet 
October 19, 191¢ gnantly protesting to the than be dishonored. But that strength needed a 
German Governor-' eral von Bissing; “Christian voice in the midst of the reign of brute force; 
Vengeance,” on Jat y 29, 1917, sent to the deans justice needed a voice in that awful carnival of lust 
of his archdiocese their guidance; and “Courage, and rapine; humanity needed a voice. At a time 
My Brethren,” re Sexagesima Sunday, 1917, when wickedness was doing its worst, religion 
on the eve of our intervention, in which he spoke needed a voice. It was Cardinal Mercier who spoke 
so stirringly of the ral grandeur and uncom- _ for justice and humanity. The guns of the Huns 
promising patriotist his nation. These pastorals could silence Antwerp but they could not silence 
are now part of tl lences of international and Mercier. Physical force can meet and overthrow 
municipal law, and ng the classics of those fun- physical force, but physical force cannot meet and 
damental jurist ptions which should always overthrow spiritual force deriving its sustenanc 
govern the rights a ties of men and of nations. from faith in an everliving God who makes for 
Cardinal Merci fame as a teacher of philos- righteousness.” 
ophy at Louvain « became world-wide, and The tributes paid to Cardinal Mercier by Root, 
thirty odd vears at the Catholic Universitv in Milburn and Hughes verily expressed our own deep 
Washington mad ery effort to induce him to sentiments, and raised high and noble standards to 
take the chair of 1 sophy there and bring to which all could repair and which all would want 
America his leat + and the inspiration of his to emulate. Proud was the bar of this great city, 
philosophical teaching But the then Professor ‘State and nation to have had such eloquent and 
Canon Mercier and leagues felt that, how- high-minded spokesmen to voice the admiration, 
ever great might e service he could render in &tatitude and affection of the American people. 
America. his duty to remain at his post in Phis building is dedicated to justice, the su- 
| anvein and continu ; task there. and he did so. Preme interest of mankind. Cardinal Mercier’s visit 
No one conceive the splendid service that he aS its consecration and benediction. It deeply 
would be called ut to render in the greatest and nd indelibly impressed upon our minds the im- 
most destructive of itastrophes that ever befell measurable splendor and glory of the principles ot 
his country, great n than during the conquest human conduct and duty which this great and 
by the Romans t thousand years ago. Provi renowned spiritual leader and prelate, whose pass 
dence had wisely decreed that this great teacher of I™& We mourn tonight, had fearlessly preached 
moral philosoy ld become the very incarna amidst the horrors and desolation of war and in 
am andl eereoniient . the heroic virtues of the “efiance of powerful and ruthless invaders of his 
Belgians and th nd the instrument of the country. We all reverently bow our heads—man) 
complete vindicati to all on earth of the spirit would kneel—in veneration of the memory of the 
f patriotic sacrif | of the truth and comfort "0blest and most heroic teacher of moral philos 
nel rae ae philosophy and religion, ophy and of the ruling principles of universal justice 
ined chit » of hie awn heroic coan that the world has yet known, who emerged tri- 
ery i cht the Romans—Horum “mphant and immortal from the darkness and 
emieem fagtiontenl « elas misery of one of the greatest catastrophes and 
When Cardi: Mercier visited America in Cruellest subjugations recorded in history 
September and Octobe 1919, he was acclaimed by —_—_—— ——— 
all classes and all religions as the dominant per- Where the Journal Can Be Bought 
sonality as well as t remost spiritual figure of A list of the book and periodical stores in the various 
the World War i eption in New York sur- cities at which the American Bar Association Journal can 
passed in heartfelt testimonial of admiration and _ be bought will be found on page 190 of this issue. Persons 
esteem that ever g before to at visitor \ll living in those cities are requested to address themselves to 
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revered and sought t nor him udge Hughes _ these establishments for extra copies of current issues. 
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Missouri Association for Criminal Justice Meets 


HE Missouri Associati 


held a meeting at 

the House of 
January 12, 1926. It 
every standpoint. The a 
Every section of the State 


earnest interest was manifest In 


opening address by the Presi 
nings, Vice-President of the 
pany of St. Louis, and the r 
Director, Mr. A. V. Lashly, 
report was given to the pu 
Paroles and ( 
man. A letter from 


ommutations, 


Chief Justice David E. Blai 


bert S. Hadley. 


1 


The address of the lear 


only called attention to a nu 
our criminal laws that coul 
mittedly constitutional enact 


as well a strong endorsem«¢ 
and its work on behalf of the 
the Supreme Court. Ten tl 


address have been pri ted it 


distributed throughout thi 
tion. 

It was the consensus of « 
—the work of investigation 
important work ahead was 
end that there 
throughout the 


should 
state a 


result in the enactment f tl 


lative program by the next 
convene in January, 1927 
motion of H. J. Pettengill, 

of the Board of the Southw 


; 


Company, and Chairman ol 


nance Committee, a resoluti 
ing for the appointment ol 
Finance and Organization 
These are now being appo1 
Directors whose terms \ 


11 


elected and the _ foll 
Board were chosen: | 

Hill, formerly President of t 
souri; Frank 


Banker; John 


wing 


T. Barker, P 
Association. From Jefferson 
Speer, Banker, former Sp¢ 
Representatives Missouri 
Mr. Milton Tootle, Jr., 


The old officers were ret 








year. It having been detern 
ecutive and administrative 
tion, between meetings of 
conducted during th nt 
and the Survey Committee, t 


the following to constitute 
From St. Louis, Guy A. TI 
President ex othe 


rsol (1tV 


Attorney 
Gentry was read and address« 


le arou ed 


rom Kar 


Merchant; A. E 


By GUY A. 
S tTVUEeY ( aL 


haw n of 


nn for Criminal Justice 
in the hall ot 
Tuesday, 


itives, on 
most gratifying from 
ttendance was large 
is represented and 


addition to the 
lent, Judge T. C. Hen 


Mercantile Trust Com 
eport of the Operating 
the \Association’s first 
blic to wit: “Pardons 
y Mr. A. F. Kuhl 
General North Todd 

were delivered by 
( hancellor 


Het 


r and 
ed Chief Justice not 
mber of deficiencies in 
be remedied by ad 
ments, but it containe: 


nt of this Association 
» entire membership of 
1ousand copies of this 


pamphlet form and 
tate by the Associa 
pinion that the survey 
y completed, the 


reanization, to the 
l 
| 


and mobilize 
opinion that wi 
he \ssociation’s legis 


( 
1 
| 


legislature, which will 
upon the 
Chairman 
Bell Telephone 


the Association’s F1 


I vas adopted provid 
local committees on 
throughout the state 

ted 

vere expiring were r¢ 


ew members ot the 

is City, Dr. A. Ross 
he University of Mis 
Amick, 
resident Missouri Bar 
Citv, Honorable A. A 
ker of the House of 


ind from St. Joseph, 


B nail P 
PATTING 


lected for the ensuing 
ined that all of the ex 

rs of the Associa 
tl Board, should be 
year by the President 

President appointed 
ittee 
hairman, the 


on. ( 
X. P. Wilfley, A. \ 


omm 


Survey ( 


lHOMPSON 


ttee, Member St. Louis Ba 


ot Joseph 
Columbia Dean J. P. 
meets frequi ntl 

\n account ol the 
\ssociation fe 
the December, 1924, is 
SID) 
the 


representativ« s 


there 


It was 
then Presidet 
T1 7 


organiZatiols 


mercial 
sembled at 
and 


rf conductin g 


rat ] 


incorporated the 


tion of criminal justice 
instant public approval. 


$40.000 had been voluntarily c 
reful planning, 


survey, atter Ca 
was completed about 

began the preparation 
their as fol 
Admini 


Ne 


authors are 
3 Polic e 
} 


by Bruce Smith, of 


e Romulus 


BK. ¢ 


McBaine 


O1 


suc 


of some eighty od 


tl 


As 


statewide survey 


ganizat 
yr Criminal Justice 


of the 


stated that, at 
t of the Missour1 


1roughout 


lefferson City on Oct 


So lation I 


Che \ss 


Within a 


Ne 


yvember 


lows 


str 
W 


ration 


Y ork. 


2 The ( ifices of Coroner 
Raymond Moley, of Columbia | 
York. 

3. Preparation and_ Present 
State’s Case, by Arthur V. Lashly 


4. Judicial Administration \rtl \ 
Lashly and Judge J. Hugo Grimm St | 

5. Ten years of Supreme r 
ludge J. Hugo Grimm, of St. Le 

( A Statistical Interpret it ( 1 
inal Proces by C. E. Gehlke, ot \\ tern Reser 
University f Cleveland, Ohi 

7. Necessary Changes in ( e 
by Chancellor Herbert S. Hadl ce 
W. Barrett, of St. Louis. 

8. Record Systems, by J. | ore f ¢ 
lumbia, Mo. 

9. Medical Relations, by Dr. M f 
St. Louis 

10 Pardons, Paroles and ( { s 
\. F. Kuhlman of the University Missou 
Columbia, Mo 

11. Bail Bonds, by Raym of Col 
umbia University, New York. 

All of the reports save two hav com 
pleted They set forth the facts gathere in the 
survey, interpret them, draw concl therefron 
and make specific recommendatio 

Upon the whole, there is muc!l iragement 
in the progress made. The Assoc n has had 
ample finances voluntarily contribut It has 
completed the most comprehensit estigation 
ever undertaken, and gathered n ible data 
with respect to crime, criminal | nd their ad- 
ministratiot Its reports assure ll O 
the utmost value and will excite t t t 
approval not mere ly of Miss ( le 


} 


country 


If 
‘ 
' 
1ed 
\ \ 
y 
state 
] —T 19 ) 
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and Historical Considerations 


Preliminary 


SOME PHASES OF THE PARDONING POWER 


Conflicts in 


Exercise of This Power Between 


Executive and Legislative Departments—Conflicts Between Executive and Judiciary— 


Comparison of 
ecutive Clemency 


By 


C/T the De nve? 








1. Preliminary and Historical Observations 
N 1833 Chief tice Marshall in the case of 
United Stat Wilson, 7 Pet. 150, 8 L. Ed. 
640, define ia I n wit the me aning of the 
Federal Constitu as follows 

A pardon i f grace, proceeding from the power 
intrusted with t tion of the laws, w exempts 
the individual l the punishment 
the law inflict 1 

Adverting ner in which the pardon- 
ing power sl nstrue e great Chiet 
Justice said 

The Constitut gives the Pres general terms, 
“the power to g prieves and pardons for offenses 
against the Unit States.” As this power had been exer- 
cised from time rial by the ex t of that nation 
whose languag language, at! t vhose judicial 
institutions our lose reset ince, we adopt their 
principles res ting pera ct of a pardon, 
and look into t for the rul prescribing the 
manner in w who would 
avail himself 

Ninety-tv s afterwards Chief Justice Taft 
in Ex parte (ol man, 267 | ‘ 87. 69 L.. Fd 377 
quoted this nt, saying that the language ol 
the Constituti ild not be interpreted safely 
except by refe1 e to the common law in the 
vocabulary of 1 h the statesmen and lawyers ot 
the Constitutior Convention thought and spoke. 
He referred to t pardoning power in the follow- 
ing languag« 

Executive cle y exists to afford relief from undue 
harshness 01 mistake in the operation or entorce- 
ment of the riminal law [The administration of justice 
by the courts 1 t necessarily always wise or certainly 
considerate of « mstances which may properly mitigate 
guilt I medy i always been thought 
essential [ ernmet as well monarchies, 

» Vest im S the than t ourts power to 
ameliora " judgments 

g e Fede st, Alexander Hamil 

I cy | dictate that the 

g pardoning u as little as pos- 

assed. The criminal code of every 

country partak sa verity that with 

out an easy of unfortunate 

guilt, justice v ra intenat ) sanguinary and 
cruel. 

The phil of Hamilton was adopted by 
the Supreme ( t of the United States when in the 
: : ey 29 
case Ol | x parte sarian 1, 186 /) 4 W all 333, 18 i. 

Ed 366. M1 l Fic ld declared: 

Tl Pr j s bject to legisla 
tive neither limit the effect of his 
pard x class of offend- 

* Address + A Meeting the Colorado Bar Ass 
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lypical State and Federal Pardoning Power—Criticisms of Ex 
Principles Attending Its Extension* 


Morris 


( olorado, bar 


ers. The benign prerogative of mercy reposed in him can 
fettered by any legislative restrictions. 

English doctrine of clemency, 
which was embodied in the Constitution of the 
United States, may be traced to the institutions 
of the early Saxon tribes in Central Europe and 
had been adopted as an attribute of organized gov- 
ernment in England shortly after the Anglo-Saxon 
conquest and especially during the reign of Alfred 
the Great, its principles were perhaps never more 
lucidly expounded than by Blackstone in his Com- 
mentaries. He called attention to the situation then 
existing in England, that Parliament had prescribed 
laws making no less than 160 crimes punishable 
by instant death and that “so dreadful a list instead 
of diminishing, increases the number of offenders.’ 
He then adverts to the advantages of the English 
form of government in relation to pardons as fol 


not be 


Although the 


lows: “There is a magistrate who has it in his 
power to extend mercy wherever he thinks it is 
deserved; holding a court of equity in his own 


breast to soften the rigor of the general law in such 
criminal cases as merit an exemption from punish 
ment.”” (4 Blackstone Commentaries 18, 2 Cooley’s 
Blackstone (4th Ed.), 1525.) 


2. Constitutional Considerations 


In America the pardoning power has not only 
been written into the Federal Constitution in 
plenary terms, but every state by constitutional 
and statutory enactments has estab- 
lished the exercise of executive clemency as a 
principle of democratic government. 

The only limitations upon the exercise of the 
pardoning power under the Constitution of the 
United States is that it shall not be applied in 
This restriction doubtless 
was adopted because of the experiences of the 
people of England during the Stuart period when 
the King in the exercise of his pardon prerogative 
absolved some of his advisers from the results of 
impeachment at the hands of Parliament. 

Aside from this exception the power of the 
President to reprieve or pardon offenders is un 
restricted. It extends to every offense known to 
the law. The President may grant a pardon before 
or after indictment, before or after trial, before o1 
after sentence and judgment, and before or after 
the offense is reviewed in any Federal appellate 


(Ex parte Garland, 4 Wall. 333, 18 L. Ed 


prov isions 


cases of impeachment. 


courts. 
366. ) 
The President likewise has the power to grant 
either an absolute pardon for any offense against 
the United States, or to prescribe any legal condi 
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tion to the grant, as for example that one sentenced 
to capital punishment shall be pardoned upon con 
dition that he serve a life sentence in prison. (Ex 
parte Wells, (1856) 18 How. 307, 15 L. Ed. 421.) 

Since the adoption of the Federal Constitution 
one of the most difficult and interesting problems 
of our governmental system, both state and Fed 
eral, has been to prevent conflict in the exercise of 
authority among the three departments of govern 
ment and to keep each department distinct and 
supreme within its own sphere These problems 
have frequently arisen in the exercise of the pardon 
ing power and in the determination of the legal 
effect of the extension of executive clemency. It 
will therefore be of interest to discuss briefly the 
principles involved in such departmental conflicts 
and the solution thereof! 





, 


(a) Conflicts in the Exercise of the Pardoning 
Power Between the Executive and Legislative Depart 
ments. 

The legal effect of a pardon granted by the 
President came before the United States Supreme 
Court for consideration in 1866 in the case of Ex 
parte Garland, 4 Wall. 333, 18 L. Ed. 366. -Garland 
had been duly admitted to practice law in that 
court before the Civil War. During the rebellion 
he was a citizen of Arkansas and became a sena- 
tor from that state in the Confederate legislative 
assembly. After the war he was granted a full 
pardon by the President of the United States tor 
his offenses of treason against the lederal govern- 
ment. Congress, however, had enacted a statute 
providing that before any person was permitted to 
enter upon the duties of any office of honor or profit 
under the government of the United States he was 
first required to take an oath to the effect that he 
had not participated in the rebellion. Garland was 
unable to take such oath and contended that the 
pardon absolved him therefrom and that the 
statute was not valid to the extent of depriving 
him of his right to practice before the court. This 
contention was sustained by a majority of the 
court. Mr. Justice Field in delivering the opinion 
held that the statute was in conflict with Garland’s 
constitutional rights and “that it is not within the 
constitutional power of Congress thus to inflict 
punishment beyond the reach of executive clem 
ency.” This decision firmly established the prin 
ciple in our jurisprudence that Congress could not 
legislate to restrict or encroach upon the Presi 


dent’s pardoning power and that his authority in 


relation thereto is supreme under the Constitution 
Another conflict of the legislative with both 
the executive and judicial departments was decided 
against the former in United State Klein, (1871) 
13 Wall. 128, 20 L. Ed. 519. Congress had passed 
an act relative to procedure in the Court of Claims 
for recovery for property seize 1 by the Federal 
government during the rebellios rt 
proviso in the act which recited that the acceptance 
of a pardon granted by the President pursuant to 
the general amnesty acts, without a disclaimer ot 
guilt as to the act of rebell r disloyalty par- 
doned, should be taken as conclusive evidence of 
such guilt and that thereupon the Court of Claims 
lost jurisdiction and should dismiss the case. The 
Supreme Court held that a pard ncludes ainnesty 
and that the proviso was an encroachment upon 
both the executive and judicial departments. That 


nere was a 
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if the statute were upheld it would impair the effect 
of the pardon which blots out the offense and woul 
thus infringe the constitutional power of the Pres: 
dent, which the legislature cannot d 
than the executive can change the law 
further stated that under the language of the pro 
viso the Court of Claims would be 1 11 








I 
ceive special pardons as evidence of and t 
treat them as null and void, and thet directe 
to be instrumental in impairing executive authori 
Hence it was decided that the proviso was invalid, 
and the President’s pardoning powet n hel 
free from legislative interference To t same 
effect is the case ofl Armstrong \ lL nited States, 


(1871) 13 Wall. 154, 20 L. Ed. 614, wherein special 
emphasis is laid upon the effect of the President’s 
universal amnesty and pardon proclamation issued 
December 25, 1868. 

There are also instances where by legisla 
enactments, it has been attempted to conter u 
judges the power of suspending convictions in such 
manner that its exercise amounts in legal effect to 
the granting of pardons to convicts after the court 
has in fact exhausted its proper judicial authority 
\n illustration of such infringement of the execu 
tive’s pardoning power is an act enacted by the 
general assembly of Texas. Therein it was pro 
vided that in the trial of certain felonies and misd 
meanors the court should submit to the jury t 
question whether the defendant had ever before 
been convicted of a criminal offens« If it was 
found that the defendant was a first offender the 
the court was granted authority to suspend the 
sentence of conviction during good behavior, where 
upon no appeal could be taken. But if the de 
fendant was again convicted then the suspended 


sentence was required to be cumulated with the 
subsequent sentence’ and the defendant punished 
by confinement for both offenses. If, however, the 
defendant was not found guilty of a second offense, 
then after double the time of his suspended sen 


; wet 


tence had elapsed, the judgment of conviction 
entirely set aside and he was fully restored to all 





his rights in such manner as if no crime had ever 
been committed by him. 

Chis “suspended sentence” statute me betore 
the Court of Criminal Appeals of Texas tor con 
struction. The court in a very lengthy opinion 
reviews the history and principles of the law « 
pardons in Snodgrass v. State, (1912 Tex. Cr 
R. 615, 150 S. W. 162. It is there held that the 
proposed exercise by the court of the first suspen 


sion would amount in legal effect to the granting 
of a conditional pardon and that the final vacation 
of the judgment of conviction would be eq 
to the bestowal of an absolute or unconditional 
pardon of the offense of which the defendant had 


been convicted. The court concludes that such 
procedure was an infringement of the executive 
power of clemency, that it violated also the consti 


tutional provision to the effect that no department 
of the government should perform the functions 
of any other department and the statute was de 


clared void 


The foregoing cases appropriately illustrate 
that the judicial department of government will not 


permit the legislative department to encroach either 
directly or indirectly upon the executiv 
of the pardoning power. Doubtless the executive 
department itself could use its just powers to pre 
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vent an impairn t t nstitutional authority. 
But our natiot e executives have gener- 
ally exhibited a s to permit the judiciary 
to act as the fi r of the just exercise of the 
respective p 

(b) ( Pardoning 
Power Bi Depart- 
ments 

The succe 1 tion of our democratic sys- 
tem ot government to a considerable extent due 
to the fact that 1 respective departments have 


been disposed spective grants 





of authority a epartment has generally en 
deavored to exercis¢ comity towards the other 
two departments a1 inse¢ conflicts of author- 
ity have thus beet ly yviated 

Although as s above stated, the President 
may grant a pa regardless of the fact that a 
review ot the ction has beet prosecuted, 
nevertheless it ha en the p licy of the executive 
not to extend <ecutive clemency during the 
pendency of appt e proceedings his practice 
was formulated into a rule by the Attorney General, 
approved by Pt nt Coolidge, prescribing that 
“applications n) will not be considered 
pending appea idgments conviction, 

In our judi tory there are instances re- 
corded where tria irts have refused to carry out 
the law after verdicts establishing criminal guilt. 
In some cases ? brius judges have attempted to 
grant suspen f sentence, which were not 
primarily based udicial considerations. In 
other cases tt irts have permitted convicts to 
escape the pr | penalties by allowing them 
to go at large o1 bation without any legislative 
authority for su ractice 

An example such a situation is reported in 
Ex parte United States, (1916) 242 U. S. 27, 61 L. 








Ed. 129, whi metimes fre erred to as the 
“Killits Case ere appeared that the accused 
pleaded guilty mbezzlement from a national 
bank and of se ( es its books. He 
was sentenced t e years risonment. But the 
sentence was s led d 1 behavior of 
the defendant, for that purpose the case and 
term of court \ lered kept open for five years. 
An original pt g in mandamus was brought 
against Fede ict Judge Killits in the Su- 
preme ( United States to coerce him 
to enforce the tence of imprisonment. It was 
held that the t1 urt had [ ‘r to suspend 
the sentenc te ( ¢ istice White, in 


delivering the he court said that: “The 
right to reliev m punishn xed by law and 
ascertained a to the methods by it provided 
belong tl ley irtment.”’ : 

The court ted with approval the case ol 
Grunde 1905) 33 ¢ 191, wherein the 
Supreme ( he that a trial court 
is without ju of a criminal case after ex- 
piratior t uring the case was 
tried and cannot stpone sentence until after such 
tert 

Chief Just ite further stated in the Killits 
Case of e desirable enforce the 
sentence é emedy may be aftorded 
by the exert the pardoning power.” He fur- 
ther said ( he penalty to be 


must be had 


nosed were t iried. recourse 


wn 


to Congress for probation legislation or such other 
means as the legislative mind may devise. 

The Act of Congress of March 4, 1925, giving 
Federal judges the authority “to suspend the im- 
position or execution of sentence and place the de 
fendant on probation in all cases except for crimes 
punishable by death or life imprisonment” was 
probably the outgrowth of the Killits Case. That 
act is based upon the principle that the convicted 
defendant is under restraint while upon probation 
and is merely serving his sentence outside of the 
prison walls during good behavior. Its constitu- 
tionality, if assailed, will doubtless be upheld, be 
cause it does not conflict with the President’s par- 
doning power. Indeed Congress has the power to 
prescribe the nature of the penalty for Federal of- 
fenses and if it sees fit to “confine” a convict outside 
of prison walls during good behavior upon proba- 
tion, this is not an interference with the President’s 
prerogative of pardon. It is merely the prescrip- 
tion of a lighter penalty. Besides the President 
could, at any time, extend executive clemency to 
any one thus placed on probation. 

Upon similar principles the Supreme Court of 
Montana has recently held the probation law of 
that state valid. ‘There the statute provided that 
certain convicted offenders might be permitted by 
the court to serve their sentences on parole. The 
court decided that such procedure did not amount 
to a pardon and did not infringe or impinge upon 
the pardoning power granted to the Governor 
with the approval of the Board of Pardons. (State 
ex rel. Bottomly v. District Court, (1925) Mont. 
237, Pac. 525.) 

The Supreme Court of Colorado has observed 
a commendable spirit of comity with reference to 
the Governor’s pardoning power and has not only 
avoided conflict in that respect with the chief execu 
tive, but has also interpreted the extent of the 
pardoning power in harmony with sound constitu 
tional principles. In the case of Saleen v. People, 
(1907) 41 Colo. 317, it appeared after the expira- 
tion of the term of court during which the de- 
fendant had been tried and sentenced, that he had 
been convicted by perjured testimony. Mr. Justice 
Steele held that defendant’s recourse for relief was 
then to the executive and not the judicial depart- 
ment. In delivering the opinion of the court he 
said: 

Many persons are, perhaps, convicted upon perjured 
testimony, but the law ordains that the jury shall judge of 
the credibility of witnesses at the trial. But if he 
(the defendant) relies upon newly discovered evidence to 
effect his discharge, and applies to the court for relief 
after the term has expired, the court is without juris 
diction and the judicial department is closed. Although 
the judicial department is now closed to the defendant, the 
executive department is open to him, and upon proper 
showing and application he may secure a pardon. The 
constitution has wisely invested the governor with the 
power of granting pardons, and if it should appear to him 
that the defendant has been convicted through perjured 
testimony and the courts are powerless to grant relief, he 
will, undoubtedly, extend executive clemency 

Governors of Colorado, practically without ex- 
ception, have adhered to the well established policy 
and practice that executive clemency will not be 
granted to one convicted of a crime against the 
state while his case is still pending in either the 


trial or appellate courts. Thereby a proper spirit 
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of comity and respect has been maintained by the 
Governors towards the judicial department 
With reference to pardons directed to convi 


tions for contempt of court, t 


iere have been fire 


quent instances of contact and conflict between the 


executive and judicial departments Chis subject 


has been a fruitful source of thought and learning. 


Writers upon the Constitution, as well as eminent 
jurists, have frequently expressed the view that the 
power of courts to punish persons for contempt in 
order to maintain obedience to their writs, orders 
and decrees and to uphold the power and dignity 
of courts, is a power incidental to and inherent in 
the judicial office without the necessity of legisla 
tive sanction, and that contempts are not offenses 
against the laws in the sense that the pardoning 
power could be exercised to operate upon cases of 
that nature. (Judge Blatchford in the case of In Re 
Mullee, (1869) 7 Blatchf. 23, Fed. Cas. No. 9911, 
Story on the Constitution (5th Ed.), Sec. 1503, 
Judge Sanborn in the case of In Re Nevitt, (1902) 
117 Fed. 448, 54 C. C. A. 622, Judge Ryan in dis 
senting opinion in State v. Magee Publishing Co., 
(1924) 29 N. M. 455, 224 Pac. 1028.) 

There can be no reasonable doubt but that 
where a contempt sentence, rendered for the pur- 
pose of enforcing obedience to the process or man- 
date of the court, provides that until the mandate, 
order or decree is complied with the violator shall 
continue to suffer punishment, such sentence and 
judgment is not subject to the pardoning power. 
But where the violator of the court’s process, order 
or decree is punished for contempt by fine or im 
prisonment and is not further required to perform 
or desist from doing any act, then executive clem 
ency may be extended 

Thus if a person found guilty of contempt of 
court is ordered to be confined in jail until he shall 
have produced books and records in his custody or 
control, he cannot be pardoned by either the Presi- 
dent or a Governor. In such instance the power 
of the judiciary is supreme. But if such person, 
because of having violated the court’s order, is 
sentenced to a specified term of confinement or to 
a certain fine by way of punishment for contempt 
of court, he may become the recipient of executive 
clemency. 

The leading case upon the subject of pardon 
directed to contempt is Ex parte Grossman, 267 U 
S. 87, 69 L. Ed. 377, decided March 2, 1925. That 
was a habeas corpus proceeding against the Supet 
intendent of the Chicago House of Correction. 
Grossman had been found guilty of violating an 
injunction restraining him from selling liquor, and 
was sentenced for contempt by the United States 
District Court for the Northern District of Illinois 
to imprisonment for one year and to pay a fine 
of $1,000. President Coolidge issued a pardon to 
Grossman in which he commuted the sentence to 
the fine of $1,000 on be paid. This 
was done upon the re 1 of the Attorney 
General who stated that “The judgment and sen 
tence was based upon the testimony of one witness 
whom the prosecuting attorney 


ndition that it 


mmerndatior 


not regard as 


reliable. He expressed seriou loubt of the appli 
cant’s guilt and recommended a pardon.” 


The pardon was accepted and the fine paid, but 
thereafter the District Court nevertheless ordered 
Grossman to be confined in the House of Correc 


tion, upon the theory that the President’s pardon- 
I 


ing power did not extend to cases of contempt 
1 Fed. (2d) 941.) 

Mr. Chief Justice Taft in the opinion of t 
Supreme Ci 


’ ¢ ] . } ; y ’ 
urt, reviews at length the histo! a 


nature of the pardoning power as derived f: 


Kngland and incorporated into the Federal Const 
tution, and holds that a pardon can only be grant 
for a contempt fully completed. In dwelling upor 


the exercise of the pardoning power the Chief 
Justice said: 
It is a check intrusted to the execu 

cases Io exercise it to the extent of destroying t 
deterrent effect of judicial punishment would be to per 
vert it; but whoever is to make it useful must have full 
discretion to exercise it. Our Constitution confers 
discretion on the highest officer in the nation in the cor 
fidence that he will not abuse it. 

This important decision of our highest national 
tribunal has set at rest the heretofore mooted ques- 
tion as to the extent to which contempts of court 
could be pardoned. It is also based upon the con 
sideration that in trials for contempt the restrain- 
ing influence of a jury is not allowed to the de 
fendant and the personal element 
enter into the sentence pronounced 
may think that his authority is flouted or denied 

It is a significant note in our jurisprudence that 
due respect and deference is paid to the judiciary 
by the other two departments. This is particularly 
so after the highest appellate tribunal has finally 
settled the law by its power of interpretation, Es 
pecially should the honor and respect for the 
Supreme Court be increased by virtue of its de 
cision in the Grossman Case, because there the 
court placed a just limitation and restraint upon t 
powers assumed to be exercised by the department 
of which that court is the head and foremost repre 
sentative 

It is remarkable that Chief Justice Taft, who 
himself once exercised the pardoning prerogative 
of the President, should have helped to mould the 


nay sometimes 


‘ 1d sar} 


I 
DY a judge who 


interpretation of that power, so that henceforth any 
conflict of authority between the executive and the 
judiciary with reference to pardons for contempt 
will be obviated and the constitutional power the 


chief executive will remain unimpairé 

Prior to the final decision in the Grossman 
Case the Supreme Court of New Mexico by a ma 
jority decision in the case of State Magee Pub 
lishing Co., (1924) 29 N. M. 455, 224 Pac. 1028, 
reached the same conclusion in relation to the par 
doning by the Governor of that state of one w 
has been sentenced for contempt because of cit 
culating certain publications which reflect upon 
dignity of a trial court. 


3. The Pardoning Power in Colorado Compared 
with That of the United States 


For purposes of comparison the respectiv: 


stitutional provisions are here set fort 
Constitution of the United States, Art. | 
Sec | l )- 
The President shall . . . have power to grant re 


prieves and pardons for all offenses aga 


states, except 


[ n cases of impeachment 


Constitut of the State of Colorado, Art. IV 





2c. 75 
The Governor shall have power to grant reprieves, 
commutations and pardons after conviction, for all offenses 
except treason, and except in case of imp nt, subject 
to such regulations as may be prescribed by law relative 





the manner applying for pardons t he s 
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manslaughter. On October 12, 1923, Governor ] 
C. Walton issued a parole which the defendant ac 
cepted. Three days later the court rendered judg 
ment upon the verdict and sentenced the defendant 
to the penitentiary. The proceeding before the 
Supreme Court was in habeas corpus against the 
warden who had the defendant in custody. The 
court held that the term “after conviction” should 
be construed as meaning after judgment and sen 
tence and that therefore the attempted exercise of 
executive clemency was invalid. “For the accused,” 
said the court, “to seek exoneration from two co- 
ordinate branches of the government at the same 
time would not be conducive to a harmonious ad- 
ministration of the criminal law.” 

Governors and pardoning authorities of states 
may well take notice of this decision, because the 
final arbiters of the meaning of constitutional pro- 
visions are not the executives but the courts. 

In Colorado the legislative power as to the 
prescribing of regulations with reference to the 
manner of applying for executive clemency relates 
only to pardons, and does not in terms include re 
prieves or commutations. The provision as to the 
manner of applying for pardons does not preclude 
the Governor from extending executive clemency 
without application therefor, because his constitu- 
tional power to grant pardons cannot be obstructed 
by legislative enactment. 

The General Assembly of Colorado has shown 
no disposition to interfere by way of regulation 
with the Governor's pardoning prerogative, but on 
the contrary has from time to time enacted legisla- 
tion designed to aid him in the exercise of his con 
stitutional power. In 1879 a statute was enacted 
which prescribed that applications for pardons 
should be based upon good character previous to 
conviction and good conduct during confinement, 
and that such weight shall be given thereto as to 
the Governor shall seem just and proper, “a due 
regard being had to the reformation of the ac- 
cused.” (Session Laws of Colo. 1879, p. 63.) This 
legislation may be viewed merely as friendly advice 
by the legislature to the chief executive. 

The limits of this paper will not permit a re- 
view of the legislation relative to the creation and 
subsequent abolishment of boards of pardon in the 
state of Colorado. 

With reference to prescribing the manner of 
applying for pardons, the tendency and decisions of 
courts have been to hold that such provisions are 
merely permissive and directory, but that they are 
not the exclusive methods whereby executive clem- 
ency may be extended and that the discretion of 
the Governor cannot thereby be controlled. (In Re 
Edymoin, (1853) 8 How. Pr. 478. In Re Moore, 
(1893) 4 Wyo. 98, 31 Pac. 980. In Re Pardoning 
Power, (1892) 85 Me. 547, 27 Atl. 463.) 

With reference to the Colorado constitutional 
provision that in every case where the Governor 
exercises his power to grant pardons he shall report 
the proceedings to the General Assembly and “the 
reasons for his action,” such requirement is a man- 
datory duty resting upon the chief executive. The 
purpose of the provision is fully to advise the legis- 
lative department as to all acts of executive 
clemency and to furnish a moral restraint upon the 
granting of pardons in cases where no just reason 
therefor can be given. It was doubtless intended 
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that the power would never be exercised without 
proper grounds for the Governor’s action. In prac 
tice no case has arisen in Colorado where valid 
reasons were not assigned tor extending executive 
clemency. 

Although the President of the United States 1s 
not required to report to Congress cases in which 
he has exercised his prerogative of pardon and the 
reasons therefor, nevertheless in the reports of the 
Attorney General there are contained lists of recip! 
ents of pardons, together with the causes and 
grounds which impelled the President’s acts of 
mercy. It is indeed interesting to note some cases 
wherein it developed that defendants were “framed” 
and where conviction was had upon false test! 
mony, and others where it was shown that the 
extent of the punishment was quite disproportion 
ate to the severity of the offense 

In the Federal system for consideration of ap 


plications for pardons the investigations are con 
ducted by a “Pardon Attorney” under the super 
vision of the Attorney General hereby the Presi- 


dent is relieved of the details of such cases and only 
meritorious applications are usually permitted to 
come to his consideration 


4. Criticisms of the Exercise of the Pardoning 
Power 


Perhaps in no other activity of our system of 
government has there been proportionately more 
adverse criticism than in the exercise of the pardon- 
ing power. The reason for this is probably due to 
the fact that it is impossible to satisfy all persons 
who are concerned in the punishment of those who 
have been convicted of crime. Nor is the situation 
altered, whether the punishment is just or unjust 


, 


or whether it is severe or light in proportion to the 
offense. Rarely is there so much dissatisfaction 
publicly expressed where one accused of crime is 
convicted or acquitted by the courts, as when ex 
ecutive clemency is extended to one who has been 
found guilty by a criminal court. This is often 
true regardless of the reasons which may have ex 
isted for the act of mercy. In most other matters 
of state the American people are contented with 
the actions of their public servants, but when it 
comes to the exercise of the pardoning power a 
storm of criticism and protest usually arises. 

It is rarely that the appellate courts assume 
the responsibility of finding fault with the execu- 
tive’s conduct in extending clemency. On the con- 
trary such courts have frequently given their stamp 
of approval to both the nature of the grant and the 
exercise of the pardoning power. Thus Justice 
Steel stated that: “The constitution has wisely 
invested the governor with the power of granting 
pardons.” (Saleen v. People, (1907) 41 Colo. 317, 
322.) Chief Justice Taft said that: “Whoever is 
to make it useful must have full discretion to exer- 
cise it. Our Constitution confers this discretion 
on the highest officer in the nation in confidence 
that he will not abuse it.” (Ex parte Grossman, 
(1925) 267 U. S. 87, 69 L. Ed. 377.) The Texas 
Court of Criminal Appeals declared that: “The 
constitution clothes him (the Governor) with 
power to grant pardons, and this power is beyond 
the control or even legitimate criticism of the judi- 
ciary.” (Snodgrass v. State, (1912) 67 Tex. Cr. R. 
615, 150 S. W. 162, 180.) And the Supreme Court 
of New Mexico announced in construing the par 


doning power that: “While each department (of 
government) is supreme within its own field of 
action, it should be always considerate and loath 
to criticise or endeavor to interfere with the othe 
two.” (State v. Magee Publishing Co., (1924) 29 
N. M. 455, 224 Pac. 1028.) 

In Colorado some trial judges have at times 
taken it upon themselves adversely to criticise the 
Governor with respect to pardons and commuta 
tions granted by him directed to sentences imposed 
by them. A proper respect for the chief executive 
should have restrained such conduct. Perhaps als: 
trial judges will come to realize that under the rules 


of evidence and procedure all the facts pertaining 
to the merits of the controversy and to the condi 
tion of the defendant were not truly or fully ad 
duced during the trial of the case. Pos y they 
will realize that there is a great inequality betwee 
sentences imposed in substantially similar ses 


It should also be remembered that there are 


times when local public sentiment becomes so in 
flamed that the accused cannot be icc ed 
an impartial trial, resulting in failure to ac 


complish the ends of justice. Thus there have 
been conditions growing out of industrial dispute 
race controversies, or the atrocity of certain crim 
themselves, which so influenced the minds 
and judges as to result in unjust convictions and 
disproportionate sentences. There have been situa- 
tions of inequality and injustice arising in courts 
which could cnly be corrected by a proper in 
position of the pardoning power. 

It is interesting in this connection to note the 
dissenting opinion of Justices Holmes and Hughes 
in the Frank Case (Frank v. Mangum, (1915) 237 
U. S. 309, 59 L. Ed. 969). There it appeared that 
in the trial of Frank all the forms of law had been 
complied with and the record showed no legal flaw, 
but the conditions surrounding the trial were such 
that the jury responded to the passions of the mob 
which attended the trial and surrounded the court 
house. The dissenting justices felt it their duty “to 
declare lynch law as little valid when practiced by 
a regularly drawn jury as when administered by 
one elected by a mob intent on death.” The 
ernor of Georgia commuted Frank’s punishment 
from death to life imprisonment. This act of clem- 
ency was resented by the mob, which lynched 
Frank while he was imprisoned. Later events 
strongly indicated his innocence, but the Governor's 
act had met with a storm of absolutely unwarranted 
criticism and abuse. 

The philosophy of the dissenting opinion in the 
Frank Case became the majority decision in Moore 
v. Dempsey, (1923) 261 U. S. 86, 67 L. Ed. 543 


Wov- 


; 


In that proceeding it appeared that five negroes 
had been convicted of murder in Arkansas and that 
all the forms of law had been literally complied 
with. But the public passion had been inflamed to 
such an extent that a committee of seven white 
men, representing a mob which sought vengeance, 
had pledged a conviction of the negroes The at 


mosphere surrounding the trial, which was duly 
completed in three quarters of an hour, was such 


that Justice Holmes in delivering the opinion of 
the Supreme Court interpreted the showing made 
on behalf of the negroes in their petitions for writs 
of habeas corpus in the following words: “Counsel, 
jury and judge were swept to the fatal end by an 
irresistible wave of public passion, and the sta 
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courts failed t t the wrong.” When situa- 
tions of tl ( I ter are reflected by judicial 
records, w understand how miscar- 
riages of justice arise which should be corrected 
by means of the ning powe! Chere are other 
instances whet everity of the punishment is 
out of reaso1 portion to the degree of guilt. 
There is al eat inequality of sentences as to 
substantially t me infractions of the criminal 
law The resj lity ot pardoning authorities 
is great ( en t ( m their duties 
in a conscienti nner, a grateful public should 
appreciate ther than unreasonably 
criticise and | e officials, who under the con- 
stitution, exert wer equal in dignity to that 
of the jud I t is recognized that everyone 
convicted of i legal right to apply for 
clemenc é vhether his claim is based 
upon innocs essive punishment, or upon 
his reformat eby both a moral and legal 
luty is } ecutive to determine the 
plea for clem« the facts | circumstances 
adduced befor nd to the applicant 
such relief ! e mercifully irranted by the 
showing thus It w seem that the execu- 
tive’s dex cases shoul not be received 
with any great egree t by the people 
in general thar udgments of acquittals or con- 
victions rendet urts of justice 


5. Principles Attending the Extension of Executive 


Clemency 
It was neve tended that the pardoning power 
should be exe in favor of a large proportion 
of those crim On the contrary, 
executive cle! vas designed to be applied in 
exceptional ca those in which there had been a 
miscarriage of r where strict enforcement 
of the law had resulted in unforeseen or unwar- 
ranted hardshij here the sentence was unduly 
severe and disp tionate to the crime committed. 
There have loubt, been abuses of the par- 
doning | ( e quart Thus it is recorded 
that Governor naghey of Arkansas pardoned 
396 prisone! ! lay as a rebuke to the convict 
labor systen rly existing in that state, and 
that Govert cticall pened the prison 
doors in Sout Carolina for the purpose of con- 
demning abus« f handling « victs under the 
contract tem which was formerly in 
operation in that state Unfortunately, executive 
clemency ha e instances, been extended for 
personal or ] reasons. In the vast majority 
of cases. ] the pardoning power has been 
exerted o1 the exercise of a wise discretion and 
for the hal leserving prisoners who 
have therel n restored to society as useful 
citizet 
President t endeavored to follow a custom 
in the preside fice of pardoning men who are 
supposed t leath to enable them to go 
ome an ted u two notable cases in 
vhich he ed by t rison authorities 
that imme tl nent. He instituted 
1 tl gl gatio1 ir! and navy sur- 
geons as t cal liti f the prisoners 
ind reached tl nclusion from the evidence sub- 
mitted that d was certain. He pardoned them 
both. Hes vards that: “One kept his con- 
ract 1 ther recovered at once and 
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seems to be as healthy and active as anyone I know. 
I had suspicion of fraud in the latter case and in 
stituted an investigation to see whether I had been 
deceived by the friends of the prisoner or the 
prisoner himself. I was unable to find the evidence 


of such fraud.” (“Our Chief Magistrate and His 
Powers,” (1915) p. 1222.) The learned Ex-Presi 


dent and present Chief Justice further expressed 
the view that if a fraud had been practiced in pro 
curing the pardon, it could not be set aside as void, 
stating: “It to me it would be like a man 
acquitted by a jury which was bribed by him. He 
might thereafter be convicted of bribery, but he 
could not be convicted of the crime of which the 
jury acquitted him.” 

With all due deference to the distinguished 
jurist and statesman, I venture the opinion that in 
the foregoing statement he overlooked the inap 
plicability, as to a pardon obtained by fraud, of the 
constitutional guaranty that no person shall be 
twice put in jeopardy for the same offense. The 
reason that the criminal acquitted by bribery of 
the jury could not be tried again for the offense of 
which he was found not guilty, is that such second 
trial would infringe this constitutional guaranty 
But had he been convicted and received a pardon 
by practicing fraud upon the executive, he would 
not be deprived of any constitutional right if a 
court, upon due process, adjudged the pardon void 
In fact, a pardon thus obtained could be set aside 
upon the same principles that leases or patents 
upon government lands obtained by fraud have 
been declared invalid by the Federal courts. 

It has, however, been only in rare instances 
that executives have been deceived or imposed upon 
in granting pardons. 

\side from proof of innocence the most potent 
causes which have impelled Presidents and Gov- 
ernors to extend clemency have been the following: 

(1) That the prisoner committed the crime 
because of circumstances which were mostly be- 
yond his own control; (2) that before committing 
the offense he had led a straightforward and useful 
life; (3) that his conduct while confined in prison 
was exemplary and repentant; (4) and that a re 
form had taken place in the convict to such an 
extent there was little or no likelihood that 
he would ever again violate the <riminal code. 

Picture a man accustomed to dwell in a com- 
fortable home, surrounded by family and friends, 
and whose life had been spotless and free from 
crime. Because of a real or fancied grievance, he 
failed to control his temper to the extent that he 
extinguished a human life and was found guilty 
of manslaughter or murder; or because of great 
pressure of economic circumstances he yielded to 
temptation and embezzled money which he used 
for the maintenance of his family. If such an un- 
fortunate is confined in a prison that is unsanitary, 
which is infested with vermin; if he is treated with 
brutality by the use of instruments of torture and 
by confinement in a dark and unsanitary cell; if 
he is not permitted to follow any useful employ- 
ment or to learn any trade or occupation, then, 
indeed, his term of imprisonment may well be re 
garded of unusual severity and may even be con 
sidered as a cruel and unusual punishment inflicted 
in violation of the Federal Constitution. 

Where prisons are permitted to be thus con 


ducted, the pardoning power may well be exercised 


seems 


that 
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with a greater degree of liberality than with refer- 
ence to the inmates of penal institutions that are 
conducted in a sanitary and humane manner and 
for the purpose of truly reforming the unfortunates 
who have been committed to their confines. Courts 
do not generally concern themselves with prison 
conditions unless the subject is specifically brought 
to their attention by judicial proceedings. It is 
perhaps very seldom that judges in determining 
the length of sentences give any weight to deplot 
able prison conditions. However, the executive 
department is generally in touch with the conduct 
and administration of penal institutions. Some 
Governors have given of their time and efforts for 
the purpose of improving and reforming prison 
conditions, but progress in that direction has been 
slow and difficult. 

The fact that the average term of confinement 
of prisoners in penitentiaries is from about four to 
six years, is an important factor in determining in 
what manner the inmates shall be restored to so 
ciety with the least injury to the body politic. If 
prisoners are treated with cruelty and without the 
hope of reform or reward, if they become embittered 
by serving sentences which are characterized by 
inequality and severity, and if the hope of execu- 
tive clemency is extinguished during their terms 
of penal servitude, then indeed the body politic 
will suffer in a disastrous way when the terms of 
the prison inmates have expired and they are turned 
loose upon society. 

In conclusion, it may be stated that the pardon 
ing power granted by our national and state Con- 
stitutions is a symbol of enlightened civilization, 
and that its wise and judicious exercise by Presi 
dents and Governors has raised the standard of our 
democracy towards the end that justice is finally 
administered in mercy according to the highest 
ideals of Anglo-Saxon jurisprudence. 


Agenda for Meeting of Commerce Committee 


We have received the following notice from 
the Chairman of the Committee on Commerce 
Trade and Commercial Law relative to the hear- 
ings to be conducted in New York City: 

The Committee on Commerce, Trade and Com 
mercial Law of the American Bar Association will 
hold a public meeting in the Chamber of Commerce 
Building, 65 Liberty Street, New York City, Tues 
day, Wednesday and Thursday, April 13, 14 and 15, 
1926, for discussion and recommendation by all per 
sons interested in the subjects appearing upon the 
agenda or that may be appropriately added thereto 

The Committee cordially invites all persons in 
terested in any of the subjects mentioned to meet 
with the Committee at the time stated for their 
consideration, and those unable to attend in person 
are requested to submit written suggestions. Ses 
sions of the meeting will open promptly at 10 A. M. 


Tuesday, April 13 


10 AM 
1. Suggestions of (a) New Business Other Subjects. 
1 A. M 


1. A Bill providing for damages collision cases on 
navigable waters of the United States where more than one 
vessel is at fault. 
P. M 
1 sill relating to bills of lading, inter-state and foreign 


commerce 


Senate Bill 91, Amendments to Pome 


Lading Act. 





Bill relating to payment of t 
against the United State 
Wednesda April 14 
A.M 
] Bill rela re 1 | d State I 
11 A. M 
] Senate Bill N Unite State 
P. M 
1 Bill relating tor vehicle l 
ind upon highwa ( St 
April 1 
0A. M 
1. Instrumet relating to negotiable pa 
nce policies and warehouse rece ipts 
2. Such amendments to the Bankrupt 
referred by the Association to the Com 
1 4 M 
xecutive ess 


Province M. P 
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WHERE THE JOURNAL IS ON SALE 
The American Bar Association Journal is on sale at the 


following places: 
New York, Brentano’s, 1 W. 47th St. 


Chicago—Brentano’s, 218 So. Wabash Ave.; Post Office 
News Co., 31 West Monroe St. 


Denver, Colo.—Herrick Book & Stationery Co., 934 
Fifteenth St. 

Los Angeles, Calif—The Jones Book Store, 426-428 
W. 6th St. 

Dallas, Texas—Morgan C. Jones, 101 N. Akard St. 

San Francisco, Calif—Downtown Office of The Re- 
corder, 77 Sutter St. 


Detroit, Mich—John V. Sheehan & Co., 1550 Wood- 
ward Ave. 

Baltimore, Md.—The Norman, Remington Co., Charles 
St., at Mulberry. 

Boston, Mass.—The Old Corner Book Store, 50 Brom- 


field St. 


Cincinnati, Ohio—The W. H. Anderson Company, 524 
Main St. 
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FROZEN ENDOWMENTS AND THEIR PREVENTION 
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For Three 


Years Legislative and Judicial Officers in England and America Have 


Grappled Witl Endless Procession of Antiquated Trusts, Made Moribund by Rigid 
and Obsolete Restrictions—Some Horrible Examples—A Simple Remedy Proposed* 
By Ratpn Hayes 
f the New York Community Trust 

HI] lume enefactions made for public of Ezra Cornell or Eli Yale? Who can tabulate 

charitable | es during the past ten years’ the inspiration that goes out from Westminster or 

s somewhet excess of $2,000,000,000. That Notre Dame? The money value of one of the 
is a sum which | have paid the bill for the greatest recorded benefactions is something less 


sufficient 
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t, to support 


Revolutionary 
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without ar 


other war of t me size ther hundred 
years 

Some of the es of this renaissance of phil- 
anthropy are ol here re prosperity, 
more surplus ssessed by large portions 
of the populati S nd this country 
then in former ti nd other countries, and some 
surplus has g ublic benefactions. P 
For some more the tal, the tax gatherer is re- 
sponsible. From time out of mind the state has 
reduced or ret the burde f taxation from 
gifts and bequests that are meant for the common 
use, and in these times of post-bell sur-taxes and 
super-taxes, that mean persuader. And, in 
addition, it is becoming more frequently the fact 
that men who | crambled up the rocky road to 
wealth have siasm for making their sons 
permanently soft by depriving them of all incentive 
for making somethi1 f the same struggle. Each 
time the newspapers describe the mis-adventure of 
some gilded yout hose imported racing car turns 
turtle betwee: intry club and breakfast, or 
who otherwis« s under the strain of having 
to spend the fortune before sunrise, the 
moral becomes more apparent that dumping un- 
earned dollars ung, uncalloused hands may 
be a hazardous procedure, and the-conviction be- 
comes more general that a decent solicitude for 
ensuring one’s ren’s mfort need not go to 
the extreme of signing them to a permanent 
seat in the soft enervating lap of luxury. 

And so this decade for these and other reasons 
has seen these billions in public benefactions 
piled up. Much of this total, and that part of it 
to which my observations refer, consists of trust 
funds—sums pl in the hands of trustees for a 
time or for all time, with directions that either 
the income ome and portions of the prin- 
cipal, be used in support of some public educational, 
charitable or bens lent purpose 

It is perhaps idle to speculate whether the 
whole outlay has been a good investment—whether 
its dividends |] istified it. We have no unit of 
measurement ly to it. Who can compute the 
value of clini for tuberculars workshops for 
the blind? W n compute the value of the 
philanthr 5 Harvard, or Mathew Vassar, 
"Address e Associat f the Bar the City 

New York, on I 8, 1926 
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than half a cent. That was the worth of the two 
bronze coins that history knows as the Widow's 
Mite. 

We might review the charitable enterprises ot 
ten years or ten decades, and sometimes hindsight 
could contrive to separate the useless from the use- 
ful. Here, we might conclude, was fraud, and here 
was foolishness, and here futility. And those are 
important tests; but there is another that is more 
so, particularly since these charitable trusts are the 
only kind that may last forever. Persons creating 
funds for private purposes may control their dis 
position for no longer than a generation or two, 
but trusts for public purposes may be a godsend or 
a calamity. They have been both. A man whose 
will or deed of trust projects a philanthropic grant 
into unending time sets down instructions for his trus- 
tees, to be executed from generation to generation 
forever, under circumstances about which he cannot 
be certain of having a shred of information. I sub- 
mit, therefore, that the primary test of the social 
effectiveness of an instrument establishing such a 
perpetuity is whether it contains those elements of 
flexibility and elasticity that will enable it to be 
adapted in administration to the changing condi 
tions of the world in which it must operate. 

A man during his lifetime changes his mind 
innumerable times upon countless subjects. It 
would appear not unnatural that the founder of a 
perpetual fund would leave some similar discretion 
to a trusted agency at his death. But for three 
hundred years the legislative and judicial officials 
of England and America have been grappling with 
an endless procession of antiquated trusts, made 
moribund by rigid and obsolete restrictions. 

A Yorkeshireman, for example, left a fund in 
the 16th Century to, support at Leeds a Grammar 
School which appears to have provided courses in 
Latin and Greek. Two hundred and fifty years 
later the manufacture of woolen cloth had made of 
Leeds a great commercial center and merchants 
were going out from there to all of Europe. That 
the school might be more serviceable to such a 
community, a modest effort was made to modernize 
its curriculum by adding some French and German 
courses. Such a revision would not seem to be 
heavy with any pedagogical heresy, but the ques- 
tion was taken into the courts and carried up to 
the Lord Chancellor of England. There, with Lord 
Eldon himself on the woolsack, the judgment was 
pronounced that it had been the practice of gram- 
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mar schools when that one was founded, two hun 
dred and fifty years before, to offer only classical 
instructions ; and proceeding upon that assumption 

an erroneous one, as it later developed—he 
decreed that “if the charity intended was for the 
purpose of carrying on a Free Grammar School, I 
am not aware what authority the court has to say 
(that) filling a school intended for that mode of 
education with scholars learning the French and 
German languages, mathematics, and anything ex 
cept Greek and Latin, is within the power of the 
court.” “The difficulty,” he concluded “is insuper- 
able.” Because the Chancellor supposed that the 
school had confined itself to Greek and Latin in the 
sixteenth century it might not have classes in 
French and Latin in the nineteenth It was as 
Shakespeare wrote: 


The time has been 

That when the brains were out the man would d 
And so an end; but now they rise again 

And push us from our stools 


1 


1 
} 


So charities throughout the British Isles were 


becoming out of joint with the times. 

A resident of Cork became persuaded that the 
prospects for aged soldiers of the Protestant faith 
serving in Ireland might be less favorable than 
those of their Catholic brethren in arms and he 
left some land whose modest income was to sup 
port, in that city, “poor old men of the Protestant 
religion, that had been soldiers.” Two hundred 
years later a large accumulation of unused income 
had grown up. All Cork had been unable to pro- 
vide sufficient superannuated warriors of Prot- 
estant persuasion to require the available funds 

Elsewhere in England the founder of a free 
school took occasion to view with alarm the infer 
iority of the sheep then being bred in the island and 
in order that the scholars in his school might 
be fed upon the best of mutton, he prescribed in 
utmost detail the size and weight of the carcasses 
to be bought by the college authorities. Now about 
the time of our War of Independence, the extraordi 
nary accomplishments of one Robert Bakewell in 
Leicestershire literally revolutionized sheep-breed 
ing in the British Isles, and thereafter the minute 
specifications in that old will, instead of procuring 
the choicest mutton to be had, brought only the 
culls of the market 

So general and so oppressive did these mis 
calculations of donors become that a succession of 
Parliamentary inquiries resulted, and anyone who 
is saddened by the length and breadth of our own 
Congressional investigations may find comfort in 
the fact that one of these Parliamentary probes con 
tinued, through relays of commissions, for nineteen 
vears and produced a report in thirty-eight huge 


{ 


volumes. 

Since Parliament is supreme and omnipotent 
in the British scheme of government, it was pos 
sible in theory, however difficult in practice, to 
effect legislative remedies for these obsolete chari 
ties there. The English courts, moreover, basing 
their action upon their anciently inherent jurisdic 
tion over charitable trusts, upon their exercise of 
the royal prerogative and later upon the express 
sanction of the civil law, developed the doctrine 
known as cy pres. That is to say that where abso 
lute compliance with the directions of the donor of 


a charitable trust becomes wholly or nearly im- 


possible, the courts will sometime 
approximation of the original intenti 
That Chancery jurisdiction, up t 


S Sanction al! 


the uncertalil 


point where it ceases to be a purely judicial fun 
tion and becomes an exercise of the preroga 
tive, has been carried over generally into America 
jurisprudence. Frequently, as in New York, it 
authorized by statute. 

This judicial power of cy pres is the chief re 
liance of the state in the cases of cl ble trusts 
that have gone astray. But note the blighting 
limitations upon its operation 

It cannot be invoked in the absence of spe 


cific enabling statutes unless the cou 


will or other instrument of gift a gen 


i 
rt finds in the 


; 


eral charitable 


intent as distinguished from an intention to serve 


merely the particular beneficiaries de 
It cannot be utilized until the s 


remedied has reached a state borderit 


plete collapse- as if physicians we 
from administering relief until thei: 
dying. 

\nd even when it is applicable, 
applying it is frequently long and 
costly. 

Let me briefly illustrate those tl 
First as to the failure to state a ge 
intention: The will of a Rhode Isla 
fund for the use of a deaf mutes’ 


1 


city Before her death, that church 


signated 

ituation to be 
1p on 

re restrained 


e process of 
ficult and 
, 1 
ree obstacles 
y | 
ral charitable 
nd lady lett a 
| 
nsolidated 


with another, taking the name of the second church 


but without interrupting its own 


mutes The legacy failed. The specif ( 


] 


was named had not existed as a legal 


its consolidation and the court four 


in the will that the testator desired to 


for deaf mutes rather than the p 
technically non-existent—church fot 
which was named. 

Next, as to the degree of fuitil 
apparent before the cy pres rule n 


} ii? 


be 
] DY WI 


lef: \ Georgia resident left 


struct a poor house. His trustees were 


the circumstances that the amount he 
small to build an almshouse and i1 
] 


community already had one, erected by 


pality itself and fully sufficient for all 
They therefore proposed, inste 


ing the existing institution, to construc 


to it or a department of it, namely 
or manual school for the instruction 


inmates of the almshouse and of ot! 


the county who desire such free scho 


courts felt obliged to veto the progt 
structions of the will were plain and it 
—however inexpedient or wasteful 
execute them And it may be adde 
if it be incidental—that a national 


federal government last June disclose 


houses surrounded by 19,968 acres 
a single inmate 
Finally as to the delay that 


the successful 

while back I happened to stop at the 
livision of the High ¢ 

| 


the Chancery | 
in London T 
Wright v. Tugwell—involved a fund 
for a church in Bournemouth But 
decreed that the annual income mig! 
the church only upon receipt of a sigt 


1ie@ case being heard 


invocation of the . p) 


Sssist vork 

‘ 1 ¢ 
i ular—and 
ea mutes 


$7,500 left 
the will has 
t be paid to 


ed statement 
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that it had complied with various—and somewhat 
fantastic—provisio1 \ll of them but one had 
fulfilled. That e related to the style of gown 
the minister shou veal the pulpit and had 
been rendered utte1 bsolete by the practices and 
regulations of the ( h of England regarding the 
vestments its clerg he court was constrained 


to apply the cp p rule and struck out the phrase 





concerning the minister’s clothes The following 
day I read a chro1 oy of that case the London 
Times. I hadn’t heard much of it The beginning 
of it—and only t ne question | ever been in- 
volved—had antedated the World War; and the 
Russo-Japanese War; and the Spanish-American 
War, and the Boer Wart hat case and I, it hap- 
pened, had thi e birthda But it was five 
years older 

Let me not misunderstood as criticizing in 
general the attit { the courts in the use, or 
non-use, of wer to h sick charities. 
Not every cot urse, has been skillful and 
sagacious and ex us T ewed through the 
long reaches the judiciary has fashioned 
and developed 1 device and sometimes has 
strained its power Tt rejuvenate failing philan- 
thropy. I beli t will be still further extended, 
but we may the « S ynjure up the 
authority to write 1 wills for old ones. To strike 
out portions of testamentary instrument and to 
insert other port r other interpretations is a 
solemn undertaki And to assert that the cy pres 
doctrine has be: feeble, uncertain, costly and in- 
adequate instru t is not to imply that its short 
comings are charg‘ e to the courts that have ap 
plied it 

If the court the interpreters of the law, are 
thus restricted, it is appropriate to glance, in pass- 
ing, at the reme possibilities in the legislative 
power, as the ma f the law Any such glance 
discloses that the horizon is occupied by the 
Dartmouth College cass Dartmouth was at first 
a charity scho tablished in 1754 by the Rever 
end Eleazar V k for the instruction of 
Indians. Late contributions came from [ng 
land, including from the Ear Dartmouth, 
and a few yea! efore George III lost his grip on 
this portion of his dominions he granted it a charter, 
under the seal of the Province New Hampshire 
The college w lenominational, although its 
trustees were Congregationalists. When President 
Wheelock died in 1789 he was succeeded by his son 
John. But Jol i been to Yale as a student and 
there were rum: it he had consorted with Pres 
byterians. The friction between his trustees and 
himself increased and he was finally deposed, but the 
issue was cCarri¢ nto the next gubernatorial cam 
paign and ther s cause was victorious. The 
incoming Gover1 New Hampshire asserted that 
the college existed for the good of the state rather 
than the benefit ts trustees and recommended to 
the legislature that the state amend the charter, 
renaming the corporation Dartmouth University and 
enlarging the trustees, which was done 
The grands iwzar Wheelock, who was in 
sympathy witl new régime, was in possession 
of the colle: 1 and account books and refused 
to deliver them up at the demand of the old trustees 
who therepon started suit for them. The original 
court and the supremé uurt upheld the 


iditv of the state’s action but the United States 


Supreme Court, after a dramatic re-argument and a 
year’s deliberation, with two judges dissenting, 
held that the legislative act violated the provisions 
of the federal constitution that “no State shall pass 
any law impairing the obligation of contracts.” 
When individuals had given funds to Dartmouth, 
that decision proclaimed that they were presumed 
to have done so for the purposes and upon the con 
ditions contained in the then existent charter and 
the acceptance of the funds established a perpetual 
contractual obligation that would be impaired by 
the alteration of the Charter. 

In that case the action of the legislature had 
been in opposition to the desires of the college trus 
tees. But shortly after the Civil War, one Maria 
Cary, of Lexington, Mass., left a sum to found a 
library and named as its trustees the selectmen, the 
school committee and the “settled ministers” of the 
town. The library was established, but the form of 
administration proved cumbersome and after twenty 
years a majority of the trustees themselves peti- 
tioned the legislature to amend the scheme of man 
agement. The legislature authorized by statute the 
formation of the Cary Library Corporation, upon 
the condition that the town itself voted its approval 
of the arrangement and upon the further condition 
that, in the hands of the corporation the library prop- 
erty would “be held and applied in the same manner 
as if held by (the previous) trustees.” The Supreme 
Court of Massachusetts nevertheless held the Legis 
lature powerless to enact such a statute, since it 
was entirely possible, however inexpedient or un 
desirable, to leave in effect the precise plan that 
Maria Cary had penned. 

It might have taken as its text the 
declaration that Thomas Jefferson had uttered fifty 
years before 


1ronic 


There are those who suppose that preceding genera- 
tions held the earth more freely that we do; had a right 
to impose laws on us unalterable by ourselves; and that 
we, in like manner, can make laws and impose burdens on 
future generations, which they will have no right to alter; 
in fine, that the earth belongs to the dead and not to the 

living 

Even as far back as the time when Dartmouth 
was chartered, Brown University in Rhode Island 
had been open for ten years. And its old chartet 
contained the extraordinary provision that though 
predominantly a Baptist institution, its governing 
board should include some Congregationalists, some 
Episcopalians and five members of the Society of 
Friends. To realize the tolerance and liberalism 
of that last provision in that day of fiercely religious 
men and tightly-drawn sectarian lines, it need only 
be recalled that the neighboring province of Massa 
chusetts some years before had adopted a statute 
that if any Quaker came within its boundaries, h« 
should have an ear cut off; and if he came a second 
time the remaining ear should be removed; and 
upon a third conviction his tongue should be bored 
with a hot iron. At least four of them were hanged 
for having been found in Massachusetts. But 
Brown, then, as now, a seat of enlightened learning, 
in the City of Roger Williams, made places for 
them among its trustees. In the course of these 
hundred and sixty years, however, the supply of 
available Friends began to run short. What had 
been an emancipating provision became a shackling 
one and a distinguished committee, with Charles 
Evans Hughes, a member, was named to conside1 
the revision of the charter. That committee labored 
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for two years. The need for the revision appeared 


obvious. Indeed its report presented to the Trustees 


i 
stated that: 

When the present representat f the Friends o 
our Board of Trustees had finished their labors, it is not 
clear how those five vacancies filled inless we 
elect men who know nothing of Br University 

The committee favored the change, the Uni- 
versity desired it and the legislature, it may be 


assumed, was prepared to approve it. Nevertheless, 
a committee of brilliant la 
vise any lawful method of correcting that pre- 
Revolutionary charter. Accepting funds from those 
colonial contributors while a charter was in effect 


if wyers was unable to de- 


providing for a Board with five Friends on it would 
be deemed to have established a contractual obliga 
tion, the committee believed, which a court of 


equity would hold was violated if the state of 
Rhode Island, through its legislature, were to 
amend the charter without the approval of men two 
centuries dead. I cling to the hope that the situa- 
tion is less desperate than the fears of that commit 
tee would imply. After these years of building up 
a science of law and a mechanism of government it 
is a dismal prospect if in the presence of a palpable 
and acknowledged need we must throw up our 
hands and assert that the legislative and judicial 
power is paralyzed and the Constitution affords no 
relief. 

For the present, however, we may say only 
this: if the literal execution of the terms of a 
charitable trust becomes absolutely impossible or 
virtually so, the state may approve the amendment 
and correction of those terms. But if, without be 
coming impossible of execution, they merely be- 
come patently unwise, or clearly inexpedient or 
relatively useless, or foolishly grotesque, the state 
is powerless to sanction any material revision. 

It therefore becomes of the first importance 
that these trusts be so devised as to avoid the neces- 
sity for, or the reliance upon, an intervention that 
is impossible until conditions are desperate, and 
that is undertaken with reluctance, and executed 
with difficulty, and attended by uncertainty 

The most essential requirement to be consid 


eal 


ered, it seems to me, are two: 

First, that the principal of a trust should have 
an assurance against fraud or dissipation and a 
likelihood of prudent investment that is as nearl) 
certain as human institutions can provide; and 

Second, that the appropriations of income be 
left to an agency sufficiently trustworthy to have 
vested in it such discretionary authority as will 
permit of its acting for the founder through all 
time, as he himself would be likely to act if he were 
alive. 

For the fulfillment of those requirements I am 
aware of no automatic panacea. I do offer the 
somewhat prejudiced opinion that the forty-odd 
cities where the arrangement of the Community 
Trust has come into existence have designed a plan 
that may prove to be a significant contribution to 
the mechanics of administering philanthropic funds 

The framework of that plan is rather too 
simple to be impressive. A up of national banks 
and trust companies are asked to agree to accept 
and to invest the principal trust funds for charitable 
purposes, but to pay out income therefrom only at 
the direction of a Central Distribution Committee 


at | 
Ot 
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Five of the eleven members of this committee ars 
appointed by the representatives of those participat 
ing banks and Trust companies. The remaining 
six members are named by the President of the 


Association of the Bar, the Academy of Medicine, 


the Chamber of Commerce, and other similarly 
placed officials An individual utilizing that plan 
places his fund in the custody of whichever one o 
the co-operating financial institutions he select 

and gives instructions to the Distribution Commit 
tee concerning the purposes he wishes served with 
the income from his fund. Those instructions from 
the founder to the distributing committee may be 
specific or they may be general, or they may leave 
complete discretion to the Committee, and in every 
instance they include the provision that if changing 
conditions should ever render a designated purpose 
impossible, impractical, unnecessary or undesirable 
in the judgment of nine of the eleven members, the 
Committee may act on behalf of the founder in 
reshaping or amending that obsolete purpose. The 
membership of the Distribution Committee, which 
is gradually renewed through cycles of six years, 
may include no one holding public office, and not 
more than three members of any one denomination. 
At intervals of ninety days the Committee receives 
reports of income available for distribution and 
supervises the disbursements of those amounts 
The administrative procedure is set forth in a 
printed statement which has been formal] 
by the directorates of participating banks and trust 
companies and incorporated in the will and trust 
deed employing the plan. 

Those are the only essentials of the Community 
Trust. There is no intricacy in it. It is a young 
and elemental thing. But it challenges an evil that 
is older than the nation. It attempts to lay a specter 
that has haunted our courts of law and legislative 
chambers for centuries past. I cherish the belief 
that generations far removed from ours mav call it 
good; and that in days when the happenings of 
these times may be but a half-forgotten paragraph 
of history. it may remain, a forthright instrument 
serving alike the memory of the dead and the in- 
terests of the living. 


y adopted 


Review of Recent Supreme Court 
Decisions 
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Furthermore he was unable to conclude that 
the tax discriminated against large canneries in 
favor of small ones: 


By wav of specific answer it is pointed out by the 
Attorney General of Alaska that the size of the run of 
salmon cannot he foreseen; that a cannery must be pre 
pared to its full capacity; that there always will be an 
irreducible minimum of expense to be borne whatever 
the size of the pack; that therefore a small pack may 
mean a loss and a larger one a profit, and that on these 
considerations the law justly may attempt to proportion 
the tax to the probable gains. The inequalities of the 
tax are based upon intelligible grounds of policy and can 


not be said to deny the petitioner its constitutional rights 


The case was argued by Mr. Warren Gregory 
for the canning company and by Mr. John Rustgard, 
\ttorney General of Alaska, for the Territory 
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1 this anomalous situation 
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ie “oeneral 
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this part of the award 
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with the Barge Award 
f 1903—Ralston’s Report 


\ward (The Hague Court 
‘o Steamship 
he Hague Tribunal Vol. 
itional Law, 1911, p. 35) 
Company claim, the ques- 
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national law and equity” 
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buttress its 
ground by reviewing a 
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newing 
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ns which incorporated 
cites Lammasch, the em! 
e effect that the arbitrator 


lance with equity, ex aequo 
lacking.” It 
rendered the 
10co Steamship Company 
iblished an arbitral prece- 
r arbitral award 
merican Venezuelan 
nn of 1903. This reversal 
that the Venezuelan Com- 
s Terms of Submission. 
irafted even more 


ivention, provided that 
all claims upon a basis 
regard to objections of 


a technical nature, or of the provisions of local 
legislation.” 

The second ground on which the Tribunal 
rested its award was designated as legal. This 
legal basis rests upon Article IX of the Treaty of 
Ghent (Malloy-Treaties Conventions and Inter- 
national Acts—Vol. I, p. 612 at 618). This Article 
of the Treaty of Peace terminating the War of 
1812 provided for a mutual restoration to the Indian 
tribes of all possessions, rights and privileges which 
they enjoyed prior to the outbreak of hostilities in 
1811. Counsel for the United States, on the basis 
of the historical negotiations leading up to the 
Treaty of Ghent, had contended that Article IX 
was merely a nominal provision without application 
to the claim of the Canadian Cayugas against New 
York State for the payment of annuities. The 
Tribunal rejected this contention saying: 

In order to give this portion of the article any mean- 
ing, we must take it to promise that the Indians who had 
gone to Canada and had sided with Great Britain on the 
splitting up of the original nation, were to be put in the 
status quo as of 1811, even if legally the New York 
Cayuga organization was now the nation for the strict 
legal purposes of the covenant in the Treaty of 1795. 

The Tribunal also rejected as of little value the 
testimony offered by the United States in the speech 
in 1849 of Peter Wilson, an educated Cayuga Indian 
Chief, who stated that at the time of the division 
of the Cayuga Nation on the eve of the War of 
1812, it was mutually agreed between the portions 
of the Nation that each part would look only to 
the Government with which it was allied for an- 
nuities and emoluments in the future. The Tribu- 
nal on this point rested upon the conduct of the 
Canadian Cayugas in diligently pressing’ their 
claim before the British Government and the State 
of New York following the close of the War of 
1812. 

In its award on the merits the Tribunal gave 
further consideration to the question as to whether 
the British claim was barred by the sweeping terms 
of the barring clause of Article V of the Conven- 
tion of 1853 quoted above (Malloy Treaties—Vol. 
I, p. 664). On this point, it was held material to 
determine (1) when the claim arose; (2) whether 
it arose out of transactions prior to the ratification 
of the Convention of 1853. On this point it was 
held that the claim arose out of the Treaty of 
Ghent. The contention that the United States was 
bound under the Treaty of 1795 between New York 
State and the Cayuga Nation, on which counsel for 
Great Britain placed great importance, was flatly 
rejected. It was further held that although breaches 
of the obligation to pay the Canadian Cayugas 
arose prior to 1853, the claim as an international 
claim was not “ripe” for presentation against the 
United States until subsequent to 1853, and that, 
therefore, the claim was not barred by the Conven- 
tion of 1853. 

It was strongly urged by counsel for the United 
States that the claim was barred, by laches, as 
recognized under international law. The Tribunal 
conceded laches by the British Government saying: 

There is no doubt that there has been laches on the 


part of Great Britain. The claim of the Canadian Cayugas 
to share in the annuity payments was brought to the 
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attention of the British Colonial Office immediately after 
the War of 1812 and with a few years thereafter was 
repeatedly urged upon the Deputy Superintendent General 
of Indian Affairs in Canada. Yet it was not until 1899 
that the British Minister at Washington presented the 
claim to the State Department ot the United States. A lsc 

t New York 


it must be conceded that the case is 1 as if 
had withheld the money entirel That state had paid 


the whole amount of the annuity each year, in reliance upon 
1 “Cayuga Na- 


its authority to decide who constituted the 
tion.” There is much to be said for an equity in favor of 
New York as to payments before the claim of the Cana 
dian Cayugas was presented to th legislature of tha 


+ 


state, in 1849. But no laches can be imputed to_ the 
Canadian Cayugas, who in every way open to them, have 
pressed their claim to share in the annuities continuously 
and persistently since 1816. It vy of their dependent 
position, their claim ought not to be defeated by the 
delay of the British Government 1 irging the matter o1 


their behalf. 

The question might be raised as to whethet 
the laches of the British Government was not a 
sufficient bar in itself 1 ( 
ciple that the title to an international claim rests 
sovernment and not in the indi 


yf the general prin 


in the complaining 
viduals is whose | 

In reply to the prayer of the British Govern 
ment for a declaration that the Canadian Cayugas 
are entitled to the annuities for the future, the 
Tribunal held that it was without jurisdiction, its 
powers being limited to a money award 

With respect to the manner of computing the 
amount of the award it was held that the award 
should contain two elements 1) an amount equal 
to a just share in payments of the annuity from 
1849: (2) a capital sum which at five per cent would 
yield half of the amount of the annuity for the 
future. 

The concluding paragraph of the award indi 
cates how the foregoing « formed the bases 
of an approximation in fixing the amount of the 


vehalf it may act 


-lements 


award: 


In explanation of the way ich we have arrived 
at the amount of the award, we may say that as to the 
second element. we have taken a sum sufficient to yield 
an income equal to half of the annuity because the evi 


ind controversial and the relativ 
permit of an exact pro 
mathematical 


dence is too uncertain 
numbers fluctuate too much to 


portion. Hence in the absence of any « lear 

hasis of distribution, we proceed upon the maxim that 
equality is equity In view of all the evidence we art 
satisfied that it is not New York nor the United States 
that will suffer by reason of a1 nargin of error As 
to the first element, as it is palpable that in any possible 
reckoning the Canadian Cayug have always been nu 
merically much more than half the tribe, we feel that 

:s " 


we should be quite justihec warding sixty per cent 
But out of abundant caution 


of the payments after 1849. But « of 
and in view of the fact that New York actually paid 
out the whole amount each year under claim of right 
we fix the whole amount, including both the element 
above set forth, at one hundred thousand dollars 
Prior to the argument this celebrated claim, 
rocedural character took place 


an incident of 
ateral to the argument of the 
7 


which while co 
claim was nevertheless 


special interest as con 
hed principle of international 


firming the establis 
law that governments are the only proper parties 
before an arbitral body. One of the chiefs of the 
Canadian Cayugas appeared at the opening of one 
of the morning sessions of the Tribunal and by 
counsel presented certain alleged credentials and a 
memorandum in the form of a motion requesting, 
on behalf of the Canadian Cayugas, the withdrawal 
of the claim fron ynsideration by the 
Tribunal. The Tribunal received the motion sub 
ject to such further action as it might see fit to take 


further 


After an examination of the motion, the Tribunal 





yn the ground that 


refused to accept it 
originate with either one of the two interested g 
ernments which were the only proper parties be! 
the Tribunal 

The adjudication of the Cayuga lian cla 





the largest claim on the docket, a ST 
venerable as the United States Government its« 
concluded the labors of the Tribunal 

It is interesting to note that throughout t 
arbitration no one of the national arl tors file 
dissenting opinion in any of the clai althoug 
permitted to do so under the Rule f Procedure 
(Rule 41). This is in contrast with the work of the 
1853 Commission in which frequent and vigorot 
dissenting opinions were recorded by the nat ‘ 
arbitrators. It is probable that a mort direct 
individual assumption of responsibilit y the 
tional arbitrators, manifested by a yccasiona 
healthy difference of opinion, affords a s undet 
record on which the Umpire is forced to ! n 
out awards of greater potential usetulness in inte 
national litigation. 

The Tribunal found it possible to expedite its 
work by classification of claims into certain groups 
and then hearing argument first on 1 fundamental 
questions of liability common to a | the claims 
the group. This procedure was ! ved in the 
Hawaiian group, the Newfoundland Fisheries 
group, and the Philippine claims This tendency 
in international litigation, in some ects similat 
to quantity production in the industrial field is 
likely to grow in view of the increasing trequenc) 
and importance of our internationa ntacts 


This characteristically moder 


ducting international litigatior 


highest development before the Mixed Claims Con 
mission, United States and Germa now sitting 
in Washington That Commission has accom 


plished the unique feat of adjudicating approx! 


mately 12,000 claims in a period t three 
years by a most efficient procedure involving class! 
fication, compromise, and settlement, based on a 


determination by the Mixed Commission of the 


byalit 





fundamental principles of lia 
It remains to be seen whether 





Me xican 
Commissions, just entering upon bors, will 
utilize this procedure in such a s t prove 
upon the arbitral record established by the German 


Commissien 

The American-British Arbitrat 
passed out of exist ce wit I 
award in the Cayu,. Indian Claim 

This still leaves unsettled a large number of 
claims of American nationals against Great Britain 
growing out of the World War | led 

ia 


ese unsettied 
ahd ms ford the material for neral 
claims may afford the material ! 1% 1 general 


claims convention between the [| ed States and 
Great Britain It may be of significance that the 
first general Claims Convention between the United 


States and Great Britain was negotiated in 1853, 
that the second followed 60 years later in 1910, and 
that immediately on the terminatio1 f the 1910 
Commission there is already work fot third settle- 
ment. Is it possible that the increasing ntimacies 
of international intercourse will ev« tally produce 
a volume of international litigati hich with its 
accelerating momentum will overwhelm a single in- 
ternational Tribunal in much the that 
many of our municipal courts are laboring 
congested dockets? 


under 
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CRIME AND THE GEORGIA COURTS: A 
STATISTICAL ANALYSIS 


Review otf 





’ 


Report pared by Georgia Department of Public Welfare for American Institute 


of Criminal Law and Criminology 


crimes of 





ACED r crea 
* violence r I pt ple has haracteris- 
tically, ~ int vith all sorts 
t suggestions il superficial remedies. 
Che more quit oht students have real- 
zed, howeve ¢ ituation has deep-rooted, 
complex <¢ S, need t e discovered, 
realized and expl liet, intensive, 
thoroughgoing res« Che first step in finding 
remedies fot s the analysis of just what 
that situatior nsequently, the very first 
fruitful step é it rime is an analysis 
f the situati What ( e crimes that 
are being co! Vhat are e circumstances 
surrounding the sion, det and trial 
of and for these c1 > Just wl he situation 
in the admunist1 criminal justice? Just 
what is it doing doing The answers to 
questions sucl n the stage in any 
thorough or ¢ ick the problem 
Realizing the rtance of this analytic and 
research type me ch studies have 
been entered ranizations and communi- 
ties here and neer study of this type 
may be said to be t Survey of the Administration 
of Criminal Ju Cleveland, made under the 
auspices of the | nd Foundat and under 
the directio1 dé 1. This survey pointed 
out some the inquiry which, when 
entered into xtensive scale, may be 
expected t statistical and analytic 
bases for « remedies and reforms. 
\ similar surve tate-wide basis now under 
way in Missour nalogous study in Georgia 
was made by LD) rtment of Public Welfare 
of the State ? Ut for the American Institute 
of Criminal | Criminology, the results of 


I : 
which have 1 
under the tit 
\ Statistical 
valuable « 
tical basi 
analysis of the 


Georgia coun 


ing two separat 
, 
which these re 


ble fact contains 


data are set 
testify to the 
of Boyce M. I 
the report a1 
the Division 
Department 


; 


the way tov 
7 


lead to valid « 


fore of the pre 


lished by that Institute 





( nd e Georgia Courts— 
\ nis re t re presents a 
iccum statis- 
f the prob is an 
s of 12,062 cases in five 
if urban, s e rural, cover- 
The tl ughness with 
re searched fot every possi- 
é ar with which these 
ssifie ind tabulated form, 
o, tireles id sincere work 
Hugh N. Fuller, who made 
( uc Sive directors of 
Delinquency of the Georgia 
W el ii ¢ 
tudies, this report points 
ls which may eventually 
it the what and where- 
lequacies in our control of 


crime and criminals. That was the modest purpose 
of the authors and they accomplish this purpose 
admirably With thorough intellectual honesty, 
they have not pretended to reach big and compre 
hensive conclusions from a single, local and re- 
stricted study of court records. 

In fact, the report errs, if at all, on the side of 
avoidance of conclusions and _ interpretations. 
Statistics of the number and classifications of 
crimes, and the relative percentages of dismissals, 
acquittals, convictions and other dispositions, will 
carry few lessous to the casual reader or even the 
student without the aid of express interpretation. 
Statistics such as these of the Georgia report are 
absolutely essential as a first step in an approach 
to the problem. Nothing could be more harmful 
than for the statistician to arrive at his conclusions 
first and then seek to prove them or to draw con- 
clusions beyond the warrant of the data at hand. 
The authors of this Georgia report deserve com- 
mendation for the sincerity and restraint with 
which *they refrained assuming a wisdom or dog- 
matism beyond that which their statistics justi- 
fied. To be valuable, however, statistics need to be 
gathered with some definite objective in mind other 
than the mere figures themselves, and need to be 
interpreted in the light of the objective in the 
minds of those who gathered the data. That such 
and such a percentage of acquittals and dismissals 
were found in the court records may mean much 
or may mean little; and some interpretation of their 
meaning is essential for their ultimate usefulness 
or influence. 

One conclusion is drawn and demonstrated 
with emphasis and convincingness, and that is, the 
poverty-stricken nature of our system of court 
records, so far as containing or disclosing most of 
the important facts is concerned. These Georgia 
records contained (and this is almost universally 
true elsewhere in this country) nothing whatever 
about the individual or social history of the ac- 
cused, his mental or moral characteristics, his pre- 
vious contacts with the administration of justice. 
In the apt language of the report itself, 


Laws defective in failing to prescribe the proper 


social content of criminal court records completely 
thwarted the survey....in studying “the human 
aspects of the task before it.” 


The utter superficiality of our system of records 
of the administration of criminal justice is made 
strikingly clear by this report, just because it so 
thoroughly extracts every ounce of what the rec- 
ords do contain, only to realize how little they do 
contain in the way of even stating, not to speak 
of answering, the problem of the administration of 
criminal justice. 

The lessons indicated by this Georgia study 
are those which have been indicated by the Cleve- 
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land and similar studies elsewhere One of these 
is that the relatively small percentage of convi 
tions must mean that there ynething defective 
in the methods of detecting, prosecuting and trying 
crime and in the disposition of the offenders, and 
that remedies such as those most popularly pro 
posed,—greater severity of punishment, fewer par 


dons, tinkering with criminal court procedure and 
the like,—surely do not go deep enough. Another of 
such lessons is that what may be called the retri 
attitude towards the crim 


nt of human nature 


butive or social-reve 
inal utterly fails 1 





accou 


as it is and of 
| 


a basic proble nN 


knowledge Col 
] ] t +} 
Chorwmoyy to tiie 
] : | 

cedure 

1 

| l (oe 
ecords of five 


ines ol 


the further approaches to the probl 


inquiry which 


\MERICAN Bar AssociATION JOURNAL 


the social forces 


1 1s that of the app! 


icerning human be 
definition of crime 
e treatment of tl 
gia analysis of tl 


Georgia counties, 


those stat 


held, a thorough, painstaking at 
fruitful piece of work 
Cincinnati, O \ 


MEMBERSHIP IN AMERICAN BAR ASSOCIATION 


Qualifications 
HE constitution declares membership in good 
standing at the bar of any state during the last 
three years (part of which may have been spent 
in one state and part in another) a prerequisite to 
election. 


Dues 
The dues are $6.00 per year. There is no 
initiation fee. Member receive, as perquisites of 


membership, the monthly “American Bar Associa- 
tion Journal” and the printed annual reports of the 
proceedings of the Association, constituting a 
valuable year book of the profession in this cauntry, 
in which their names are listed as members, both 
in the alphabetical list and in the list of members 
arranged by cities and towns in states. 
Life Membership 

Annual dues, at the option of any member, may 
be commuted by the payment of $200.00 at one 
time; and thereafter no further dues shall be pay 
able by any such member. 

Application Blanks 

Blank applications for membership in the 
American Bar Association may be obtained by ap- 
plying to any of the following: 

Membership Committee 

Frederick E. 
Albany, N, Y. 

Simeon E, Baldwin, 11 Center street, New Haven, Conn 

Moorfield Storey, 735 Exchange Bldg., Boston, Mass 

Francis Rawle, Packard Bldg., Philadelphia, Pa. 

Henry St. George Tucker, Lexington, Va. 

Alton B. Parker, 61 Broadway, New York City. 


Jacob M. Dickinson, 231 So. La Salle St., Chicago, 


Wadhams, Chairman; 78 Chapel street, 


Frederick W. Lehmann, 600 Merchants Laclede Bldg., 
St. Louis, Mo. 
Frank B. Kellogg, 1512 Merchants National Bank Bldg., 


St. Paul, Minn 


Peter W. Meldrim, 1007 National Bank Bldg., Savannah, 
Ga. 

Elihu Root, 31 Nassau St., New York City. 

George T. Page, 605 Federal Bldg., Chicago, III 

Hampton L. Carson, 921 Weightman Bldg., Philadelphia, 
Pa. 

John W. Davis, 15 Broad street, New York City 

R. E. L. Saner, 1412 Magnolia Bldg., Dallas, Texas 

Charles FE. Hughes, 100 Broadway, New York City 

District and State Directors 
First District 

Director . George B. Young, 116 State S Mont 


elier, Vt 


Maine 


Vermont 
Massachusetts 
New Hampshire 
Connecticut 


Rhode Island 


Director 
New York 
Pennsylvania 
New Jersey 
Delaware 
Maryland 
Dist. of Colum 
Director 
Virginia 


Carolina 


North 


Director 


Michigan 


William T. Gardine: 

Walter S. Fenton, | 
land, Vt. 

John E, 
Boston, 


Hannigan, 


Mass 


Louis E. Wyman, Mer 


Y 


Manchester, N. I 
Harrison Hewitt 
Haven, Conn. 

G. Frederick Frost, P 
dence, R. | 
Second District 
. Frederick E. Wad 
Albany, N. Y 
Martin Conboy, 27 | 

N. Y 





Me 
z f i Rut 
r Hal 
Bank Bldg 
| 

( »t New 

x 1, I 
gS ( P St 


ine St.. New York 


Jos. W. Henders Pack 1 Bldg., Phil 
delphia, Pa. 

Reynier J. Wortendyk } Exchange PI 
Jersey City, N. J 

Henry R Isaac Ss, 004-5 II lustrial Bldg., 
Wilmington, Del 

Walter L. Clark, 1319 Fidelity Bldg., Bal 
timore, Md 

A, Coulter Well Bldg 
Washington, D. ( 

Third District 

. William W. Gordon, I Bank & Trust 
Bldg., Savannah, G 

C. M. Chichester, The iw Bldg., Rich 
mond, Va 

Silas G. Bernard, | g Asheville 
N.C 

Henry E. Davis, F. & M ldg., Flor 
ence, S. C 

Francis M. Oliver, ¢ Bldg 
Savannah, Ga 

Francis P. Fleming g., Jac 
sonville, Fla 

. Borden Burt 28 | rx Bldg 
Birmingham, Ala 

.L. Barrett Jones, { 1 Ni " 
Bank Bldg., Jack Miss 

.William P. Met x lg 
Memphis, Tenn 

Fourth District 

. Frank M Clevenger, Wil Q ) 

Wade Millis, 1401 rd | x Jet 
Mich 

Daniel W. Iddings, Da Sav. & Tr 
Co. Bldg., Dayton, O 

Earl R. Conder, St S & Tr. Bldg 


Indianapolis, Ind 














S 


West Virginia y F. Smith, ¢ 


Kentucky 


Peter, 716 
uisville, Ky 


Fifth District 


rATE AND LOCAL 


larksburg, W. Va 
Inter-Southern Bl lg 
Director 


Arizona 
California 


Director in Stephens, 714 | National Bank 
Bldg., Springfield, Ill Colorad 
Illinois rban A. Lavery, 76 W. Monroe St., ~“OFa@co 
e ago, Ill 
Wisconsin thur A. McLeod, Supreme Court, Mad- Idaho 
ison, Wis \ 
Minnesota . ter L. Caldwell, 503 Guardian Life ~* fontana 
Bldg., St. Paul, Minn N 
lowa . Vesley Martin, 713 Des Moines St, ~*~ evada 
Webster City, la 0 
: : regon 
North Dakota n Knauf, Jamestown, N. D . 
South Dakota n E. Payne, Vermilion, S. D. Utah 
Nebraska ulph A. Van Orsdel, 1212 First Nat'l 
ni ] y mat le , . 
Bank Bldg., Omaha, Neb Washington 
Sixth District : : 
Wyoming 
Director . gene McQuillin, 300 Broadway, St. 


Louis, Mo. 
Scott Hancock, 
Bldg., St 


B. Rose, 31 


Missouri 


Arkansas . rge 


Louis, 


1006 Boatmen’s Bank 
Mo Director 


4 W. Markham St., 


Little Rock, Ark 


Louisiana iwin T. Merrick, 





Texas ulter H. Walne, (¢ 
Houston, Tex. 
Kansas .. é T. McDermott 


Bidg., Topeka, Kan 


Oklahoma R. Keaton, 600 


ercial Bldg., New Orleans, La. 


1107 Canal Com- 


Director 


ommercial Bank Bldg., 


504 New England 


Director 


I € rminal Bldg., Ok- 


lahoma City, Okla 


Mechem 


New Mexico rritt C 


Director 


Albuquerque, N. M. 


Bar ASSOCIATIONS 


.Ben C. 


.Herbert L. 


199 


Seventh District 


Harold M. Stephens, 920 Continental Bldg., 
Salt Lake City, Utah 


Frank E. Curley, Tucson, Ariz 

Chas. S. Cushing, First National Bank 
Bldg., San Francisco, Calif 

Chas. R. Brock, Wight Bldg., Denver, 
Colo. 

Karl Paine, 411-414 Idaho Bldg., Boise, 
Idaho. 

E, C. Day, Union Bank Bldg., Helena, 
Mont. 


.Frank H. Norcross, Reno National Bank 
Bldg., Reno, Nev. 

Dey, 815 Yeon Bldg., Portland, 
Ore. 

.C. A. Badger, 608 Boston Bldg., Salt Lake 
City, Utah. 

Marion Edwards, 1460 Dexter 
Bldg., Seattle, Wash. 

Wm. C. Kinkead, 414-421 
Cheyenne, Wyo. 
Eighth District 


Faulkner, 


Horton 


Hynds Bldg., 


Goldstein Bldg., 


Juneau, Alaska. 


Ninth District 


Robbins B. Anderson, Stangenwald Bldg., 
Honolulu, H. T. 


Tenth District 
George A. Malcolm, 
Manila, P. I. 


Eleventh District 
Molina, San Juan, P. R. 


Supreme Court, 


Henry G 








NEWS OF STATE 


AND 


LOCAL BAR ASSOCIATIONS 











New York 





Annual Meeting of State Bar 
Association 


[The New York State Bar Associa 
tion held its annual meeting in New 
York City on Jai nd and 23rd 


ssions were held at the 
As ition of the Bar 
Ne Y ork, and the ad 
d States Attorney-Gen 


The Business S¢ 
House of the 
of the City of! 
dress by Unite 
i the annual 


eral John G. Sarg i 
I el Astor, on the 


dinner were at 





evenings of the 221 d 23rd, res 
tively. ; 

At the business sessions the main 
topic tor discussior vas he Organ 
zation of the Entir Bar of the state ol 
New York.” The r rt recommending 
such organization was presented by 
Committee Chair George H. Bond, 
of Syracuse and it was advocated by 
Charles Evans Hughes and Julius 
Henry Cohen, at the first session. Dut 


afternoo: ession William D 
thers spoke in the discus 


ing the 
Guthrie and o 
sion Final actio uid the 
the table for cons ration at 


annual meeting 


+ 


subject o1 


the next 


Notable a idresses were delivered at 
the business sessions by William D 
Guthrie, President f the Association 


the City of N 


the Bar o! ° 
s topic being “The Amengea 4»:1di- 
ciary Article.” Mr. William D. Cun- 


ningham followed Mr. Guthrie, his topic 
being: “Criminal Law and Its Entorce- 
ment.” At the business session of Sat- 
urday, January 23, in the forenoon, New 
York State Attorney-General Ottinger 
presented “The Martin Act—A Contri- 
bution on Blue-Sky Law.” 

On Friday evening, January 22, at 
the ball room of the Hotel Astor, 
United States Attorney-General John 
G. Sargent, delivered the annual ad 
dress to the members and guests of the 
association, stressing the importance ot 
lawyers setting a good example and 
otherwise aiding in law enforcement 

The annual dinner was held at the 
Astor, Saturday evening, January 23rd, 
the speakers being, the newly-elected 
Mayor of the City of New York, Owen 
D. Young of the General Electric Com 
and the Honorable Charles E. 
Hughes. Mr. Hughes advocated the 
draiting of the lawyer by Big Business, 
but deprecated the entry of the lawyer 
into politics, stating among other things 
in this connection that “when one 
leaves the law to go into politics the 
best thing one can find is the way 
back,” and adding, “if I may quote from 
the old hymn ‘From every stormy wind 
that blows, from every swelling tide of 
oes, there is a calm, a sure retreat’—in 
1e practice of the law. In more seri- 


pany, 


‘ 
+} 


ous vein, Mr. Hughes then took up The 
World Court, advocating entry of the 
United States, as fully appeared in the 
daily press. 

The following officers were elected 
for the ensuing year: President, Arthur 
E. Sutherland, Rochester; Vice-Presi 
dents: First District, Samuel Green 
baum, New York; Second, Charles H. 
Kelby, Brooklyn; Third, G. D. B. Has- 
brouck, Kingston; Fourth, Erskine C. 
Rogers, Hudson Falls; Fifth, Frank R 
Walker, Syracuse; Sixth, Frederick 
Collin, Elmira; Seventh, Eugene Van 
Voorhis, Rochester; Eighth, Almon W. 
Lytle, Buffalo; Ninth, J. Addison 
Young, New Rochelle; Secretary, 
Charles W. Walton, Albany; Treasurer, 
4. G. Bartholomew, Buffalo 





Ohio 





Mid-Winter Meeting of Ohio 
Association 

The members of the Cincinnati Bar 
Association and The Lawyers’ Club of 
that city maintained the well-known 
reputation of the Queen City of the 
West for hospitality in entertaining the 
Ohio State Bar Association at its mid 
winter meeting at Cincinnati, January 
28, 29, and 30, 1926. The visiting ladies 
were guests at luncheons and teas, 
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visits to places of interest throughout 
the city, a theatre party and a concert, 
and the general program of the meeting 
of the Association was replete with 
lively discussions and interesting and 
instructive addresses 

Mayor Murray Seasongood of Cin 
cinnati in his address of welcome 
stressed the duty of the Association in 
raising the standard and quality of the 
bar, seeking to obtain and retain the 
best judges in office, making practice 
and procedure less legalistic and me- 
dieval and bringing the trained intellect 


of the law to the support of the govern- 


ment. John R. Schindel, President of 
the Cincinnati Bar Association, in his 
response dwelt upon the necessity of 


advancing the law to meet modern con- 


ditions. Paul Howland of Cleveland, 
taking a ride on Pegasus, responded in 
poetry. 

Hon. Mary B. Grossman, Judge of 
the Municipal Court of Cleveland, in 
her address upon “The Traffic Prol 
lem; Who Can Solve It?” was of the 
opinion that the licensing of motorists 
would aid in determining incompetent 
operators, and that the observance of 
ordinary rules of courtesy by pedes 
trians and automobile drivers would 
eliminate many accidents, and adv« 
cated a education for the 


campaign of 


prevention of accidents 


Judge Frank M. Clevenger f Wil 
mington outlined the work which had 
been done by the Committee on Cit! 


f 


zenship in furnishing speakers and fos 


tering the work of the Committee 
through luncheon clubs, urging that 
this method of stimulating the work of 
the Committee be more actively used 
by arranging engagements and furnisl 
ing members of the bar to speak for a 
few minutes at each club meeting upon 
fundamental features of the Constitu 
tion, and by circulating pamphlets ot 
the Citizenship Committee of the Amer 
ican Bar Association to students in pub 
lic schools of the state and members 
the luncheon clubs. 

One matter in the Grievance Con 
mittee report which developed a lively 
discussion before it was finally adopted, 
was the recommendations of the Com 
mittee endorsing opinion No. 8, which 
had been approved by the American 
Bar Association at its September meet 
ing, 1925, disapproving of the practice 
of attorneys for automobile associations 
advising members in their private 
affairs. 

The Conference of Bar Association 
delegates, which met Thursday evening 
and was presided over by George B 
Harris of Cleveland, was addressed by 
Chief Justice Carrington T. Marshall of 





the Supreme Court of Ohio, who out 
lined the broad field of research ope: 
to the Judicial Council in consideri 
changes in the law and administrat 


{ the Cour 


inability o 


of justice, and the 1 
cil to properly perform its work owing 
to inadequate funds to secure assistance 


in gathering the vast volume of neces 
sary data and information 


The report of the Committee on Jud 


cial Administration and Legal Reform 
was presented by the Hon. John A 
Cline of Cleveland. The former action 
of the Association advocating equaliza 
tion of terms and compensation f 
judges was reaffirmed; the recommen 
dations of the committee f cr difica 
tion of the corporation ies and rev 

sion of the criminal laws were approved 
as well as its recommendations for a 
uniform municipal court law, enlarge 





ment of the right of interpleader, a cur- 

tive act for defects in acknowledgment 
of deeds, amending Section 11578 of the 
General Code to permit motions for 
new trial to be filed within three 
after verdict or decision, irrespective of 
urt term, and for legislation authoriz 
ing the Supreme Court to prescribe uni 
form records, reports and practices for 
clerks of courts. The proposal of the 
Committee for legislation requiring all 


days 


operators of automobiles to carry lia- 
bility insurance was hotly debated and 
finally carried, with an amendment that 
the committee propose legislation for 
licensing drivers of motor vehicles. The 
consideration of the report of the Com 
mittee on Judicial Administration and 
Legal Reform was attended a heated 


discussion as to the merits and demerits 








Secretaries of State and Local 
Bar Associations will confer a 
favor by sending the Journal 
news of the interesting and im- 
portant activities of their organi- 
zations for publication in this De- 
partment. 

Address all communications to 
American Bar Association Jour- 


nal, Room 1612 First National 
Bank Building, 38 South Dear- 
born St., Chicago, IIL. 











of the proposed bill to regulate expert 
testimony, after which the report of the 


Committee was approved 


Colonel Hubert J. Turney of Cleve 
land, after a brief address upon “Mili 
tary Justice,” outlining the difference 


between procedure of civil and military 
law in the criminal branch and express- 


ing appreciation to the bar for services 
in the selective draft during the World 
War, introduced Major William F. 
Burns of Columbus, Judge Advocate of 
the Fifth Corps Area, who spoke in 
behalf of support for national defense. 

Judge John C. Knox of the U. S. Dis- 
trict Court of New York, in the course 
of his scholarly address upon “Self-In- 
crimination,” condemned the practice 


in some jurisdictions of denying to the 
yrosecution the right to comment upon 
he failure of the accused to testify, con 
gratulated Ohio upon the repeal of that 
rule, and deplored the fact that many 
present laws tend protect criminal 
rights and create a disregard for those 
yt society 

The banquet was 
600 members of the bar and their 
guests Seated at the speakers’ table 
with the Hon. Judson Harmon, the 
honored guest of the evening, were 
President Chester | Long of the 
American Bar Association, United 
States District Judge John C. Knox of 
New York, President Province M. 
Pogue of Cincinnati, Toastmaster Al 
fred G. Allen of Cincinnati, the Chief 
Justice and Judges of the Supreme 
Court of Ohio, and former Presidents 
of the Ohio State Bar Association 
Judge Knox responded to 


{ 
t 


to 


attended by some 


the subject, 


‘The Federal District Court,” President 
Long spoke upon “Liberty With Gov- 
ernment,” and Former. Governor Har- 
mon acknowledged the tribute paid in 
his honor. The orchestral music was 
supplemented by singing by a glee club 
composed of members of the Lawyers’ 
Club of Cincinnati, directed by Walter 
\. Ryan. 

Reuel A. Lang of Cleveland, Chair 
ian of the Committee to Aid the 





Law Institute, presented the 





erican 


AMERIC AN Bar ASSOCIATION JOURNAL 





Unknown and Missing 


Heirs— Searched For | 


An _ international organization serving 
Lawyers and working along ethical lines in 


the search for heirs and legatees in mat 
ters intestate, testate or contested; also 
owners of dormant bank accounts, trust 


balances that have terminated, etc. 


Ne advance all expenses and handle 
cases on contingent basis. 
Lawyers and others cooperating with us 


in behalf of heirs found receive adequate 
compensation. 
Booklet re our services and activities 
sent to Lawyers on request. Legal rep- 
resentatives listed for emergency service 


W. C. COX & COMPANY 


nd 





























Federal Reserve Bank Bidg., CHICAGO 
first formal report 1at Committ 
outlining a program of its work and 
submitting a plan for eration by 
special committees from members of 
the State Association 

The report ol! the ¢ I ttee 
ternational Bar Associati 
contact had been made with represe1 
tatives of the bar in England, Gern y 
France and Italy 

The Committee on Legal E ati 
reported that the I e ( ha 
amended its Rules for Admission to the 
Bar with reference to general educa 
tional qualifications by requiring regis 
trants to show two year i al 
approved college as a 
registration for the study s 
revision in standards of education has 
been advocated by the Ol State Bar 
Association for several irs llowing 
the recommendation of the American 
Bar Association 

The fifth annual meeting of the Com 
mon Pleas Judges Association was held 
in conjunction with h mid-winter 
meeting of the Ohio State Bar Associa 
tion at Cincinnati, was largely attended 
by judges from all parts of the state 
and the excellent pre gran was 
arranged was carried ou The 
retiring President Ju y L 
Newcomer of Bryan, ; lum 
inating address upon the delay of trial 
in cases, in which he pointed out the 
criticism which might fall to the judi 
ciary. This was followed by the prin 
cipal address of the a by Chief 
Justice Carrington T. Marshall of the 
Supreme Court of Ohio, who likewise 
took occasion to criticize the courts for 
their delays and cor mned the cod- 
dling of crooks by the public ane 
afternoon program was followed by the 
annual banquet in the 
mezzanine floor of the 


harles A 


+ 


as toastma 


with Judge Cl 


ington C. H., 








South Carolina 





Annual Meeting of Btate Bar 





The annual meeting the ith 
Carolina Bar Association was held at 
Columbia on Feb. 11 and 12. Dr. James 
Brown Scott of Washing; C., de 
livered the annual addr the sub- 
ject of ‘These 1 nited, States Repre 
sentatives to the meeting of the Cor 
ference of Bar Assoc Delegates 





Washingte 





to be held in n, D. ¢ on 
April 28 were elected as follows Fr. L 
Wilcox, Florence; J B. S Lyles, Co 
lumbia; Alfred Huger, Charleston. Offi- 
cers chosen for the ensuing 


President, ) 8 H Mari 
retary, C. §S Monte 
Treasurer, W. D 





Dickey, Columbia 











